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On Appeal froi. i a summary judgment entered on March i J .U/(t(> In the Sixth
District Court Kane County. Utah, case number i/ifWlO'J-!1 the Honorable
David L Mnv:<>>\ presiding.

MICHAEL D. HUGHES
HUGHES & BURSELL
187 North 100 Wesi
Saint George, UT. 84770
Attorneys for Defendants/Appellees

STEPHEN il. .*>{. !i\\ \ R i /:>H>
Post Offiee Box 1524
Scdona. \/. 8633'^- S 524
Post Office Box 446
Huich. UT. 84735

Name: Stephen H Schwartz
Address:
45 Cypress Drive
Sedona, Az. 86336-6633
Telephone: (520) 204-2657
IN THE SIXTH DISTRICT COURT, KANAB COUNTY
STATE OF UTAH
Stephen H Schwartz
45 Cypress Drive
Sedona, Az. 86336
and
Civil No
Ann Schwartz
45 Cypress Drive
Sedona, Az. 86336

'' ozo^ooo^^
Jucbjt
f^-OUOt^.

Plaintiffs,
v.

Brad Adair
372 S Center
Orderville, Ut. 84758

COMPLAINT

Southern Utah Title Co.
44 North Main
Kanab, Ut. 84741
and
Ray Spencer
56 North Center
Orderville, Ut. 84758
Defendants
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JURISDICTIONAL ALLEGATIONS

1. Plaintiffs Stephen H Schwartz and Ann Schwartz are citizens of the State of Arizona.
Defendants Brad Adair and Ray Spencer are citizens of Kane County, State of Utah. Southern
Utah Title Co. is a company organized under the laws of Utah and having a principal place of
business in Kane County, State of Utah. The transaction from which the Complaint arises occurred
in Kane County, State of Utah. The matter in controversy exceeds ten thousand dollars
($10,000.00).

PRELIMINARY ALLEGATIONS

2. At all times relevant to this complaint, Defendants, Brad Adair and Ray Spencer were
agents employed and directed by Defendant, Southern Utah Title Co. and acted within the scope of
their employment. At all times relevant to this complaint, Plaintiffs Ann Schwartz and Stephen H
Schwartz were husband and wife. On or about May 10, 1999, Plaintiff, Stephen H Schwartz
through negotiations with Brad Adair engaged the services of Defendant, Southern Utah Title Co.
to act as afiduciaryfor Plaintiffs with respect to the purchase at tax sale of certain real property,
more fully described as Lot #25, Plat B, Zion View Mountain Estate, Kane County, Utah
(hereafter referred to as 'the property'). A letter addressed from Plaintiff, Stephen H Schwartz to
Defendants Brad Adair and Southern Utah Title Co., dated 10 May 1999, setting forth the
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agreement and previously marked as 'Exhibit A' and filed as an Addendum to Complaint is fully
incorporated by reference herein. On May 14,1999, Plaintiffs caused to be forwarded to
Defendants the sum of thirty-five thousand dollars ($35,000.00) for the purchase of the property.
The tax sale, an auction, was held on May 20, 1999. Defendant, Brad Adair acting on behalf of
Defendant, Southern Utah Title Co. caused Defendant, Ray Spencer to appear at the sale for
Plaintiffs. Despite the unequivocal direction contained in Exhibit A, Defendant, Ray Spencer
failed to make a bid after the bid price of the property reached eleven thousand two hundred and
fifty dollars ($11,250.00). The property sold for eleven thousand two hundred andfiftydollars
($1 l,250.00).The Property has a value in excess of seventy-five thousand dollars ($75,000.00).
The Plaintiffs at all relevant times exercised due care for their interests.

COUNT I (THE NEGLIGENCE OF RAY SPENCER)

3. Plaintiffs incorporates the preliminary allegations as though more fully set forth herein.
4. Defendant, Ray Spencer negligently failed to bid as directed.
5. As a result, Plaintiffs were denied the opportunity of purchasing the property.
6. As a result, Plaintiffs were prevented from purchasing the property.
7. The failure of the Defendant to bid as directed was occasioned by Defendant, Ray
Spencer's intentional, willful and malicious conduct or his reckless disregard of the Plaintiffs'
rights and evidenced a wrongful motive.
Wherefore Plaintiffs demands judgment against Defendant, Ray Spencer in the sum of sixty
three thousand dollars ($ 63,500.00) compensatory damages,fiftythousand dollars ($50,000.00)

punitive damages, plus the costs of this action.

COUNT II (THE NEGLIGENCE OF BRAD ADAIR)

8. Plaintiffs incorporate the preliminary allegations as though more fully set forth herein.
9. Defendant, Brad Adair was negligent in failing to attend the sale on behalf of Plaintiffs;
choosing Defendant, Ray Spencer, an inexperienced and incapable representative to execute
Plaintiffs' instructions; and of failing to properly supervise Defendant, Ray Spencer.
10. Defendant, Brad Adair's above described negligent acts constituted intentional, willful
and malicious conduct or reckless disregard of the Plaintiffs' rights and evidenced a wrongful
motive.
11. As a result, Plaintiffs were denied the opportunity of purchasing the property.
12. As a result, Plaintiffs were prevented from purchasing the property.
Wherefore Plaintiffs demand judgment against Defendant, Brad Adair in the sum of sixty
three thousand dollars ($ 63,500.00) compensatory damages, fifty thousand dollars ($50,000.00)
punitive damages, plus the costs of this action.

COUNT HI ( THE NEGLIGENCE OF SOUTHERN UTAH TITLE CO./ RESPONDEAT SUPERIOR)

13. Plaintiffs incorporate the preliminary allegations and the allegations of Paragraphs four
and seven as though more fully set forth herein.
14. Defendant is liable to Plaintiff for the negligence of its employees, acting within the
scope of their employment, as more fully set forth in Counts I and II.
4

Wherefore Plaintiffs demand judgment against Defendant, Southern Utah Title Co. in the
sum of sixty three thousand dollars ($ 63,500.00) compensatory damages,fiftythousand dollars
($50,000.00) punitive damages, plus the costs of this action.

COUNT IV(SOUTHERN UTAH TITLE CO.'S BREACH OF CONTRACT)

15. Plaintiffs incorporate the preliminary allegations and the allegations of Paragraphs four,
eight and twelve as though more fully set forth herein.
16. Defendants, Southern Utah Title Co. breached its contract with Plaintiffs by failing to
follow the directions of its clients, the Plaintiffs.
17. Further, the relationship of Plaintiffs to Defendant, Southern Utah Title Co. was of a
fiduciary nature.
18. Thefiduciaryrelationship was breached by Defendant, Southern Utah Title's failure to
follow Plaintiffs' instruction.
19. As a result, Plaintiffs were denied the opportunity of purchasing the property.
20. As a result, Plaintiffs were prevented from purchasing the property.
Wherefore Plaintiffs demand judgment against Defendant, Southern Utah Title Co. in the
sum of sixty three thousand dollars ($ 63,500.00) compensatory damages,fiftythousand dollars
($50,000.00) punitive damages, plus the costs of this action.
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Signed:
Stephen H Schwartz
Cypress Drive
Sedona, Az 86336-6633
(520) 204-2657

Signed:
Ann Schwartz
45 Cypress Drive
Sedona, Az 86336-6633
(520) 204-2657

6

Stephen H Schwartz
L Ann Simpson Schwartz

10 May 99
Brad Adair
Southern Utah Title Co.
44 N. Main
Kanab, Ut.
Re:

Lot #25, Plat B
Zion View Mtn Estate

Dear Brad;
Pursuant to our recent telephone conversations regarding the above captioned property,
please allow this letter to serve as agreement by which your agency to act on our behalf with
regard to the purchase of the above referenced property is established. The terms of the agency are
as follows:
Southern Utah Title Co., Brad Adair and their employees and agents are hereby retained
and employed, authorized and directed to purchase by competitive bid the property known as Lot
#25, Plat B, Zion View Mountain Estates at the tax sale scheduled for 20 May 1999. They are
authorized to bid up to thirty five thousand dollars ($35,000.00) for the property. This agreement
shall be considered to be of a fiduciary nature
I will call you to make sure this agreement is in acceptable form. In the meantime, I am
planning on forwarding the funds to you, via wire, on 5/19/99.
Thank you for your kind cooperation in this matter.

45 Cypress Drive
Sedona, Arizona 86336
Fax number:

520-204-1581

Home phone:

520-204-2657

E-Mail: steeeve@sedona.net / jeliybean@sedona.net
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KANE COUNTY MAY TAX SALE OF 1999
BID RECORDING OF SALE FOR
Parcel #28

OPENING BID OF TAXES, PENALTIES, INTEREST AND ADMINISTRATIVE FEE OF $725.84
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KANE COUNTY MAY TAX SALE OF 1999
BID RECORDING OF SALE FOR
Parcel #48

OPENING BID OF TAXES, PENALTIES, INTEREST AND ADMINISTRATIVE FEE OF $1,502.71
BID #
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MINUTES OF THE 1999 MA Y TAX SALE
Present were Clerk/Auditor-Karla Johnson, County Attorney-Colin Winchester,
Treasurer-Marie Mousaw, Deputy Clerks-Holly Ramsay and Barbara Hansen.
The 1999 May Tax Sale was called to order at 10:00a.m. on Thursday, May 20th, in the
District Court Room.
The County Auditor began by welcoming the bidders and reading Ordinance 1999-1,
Public Notice, Method of Sale and Kane County May Tax Sale Rules.
Each parcel was presented by number, owner, account number, and serial number. Total
taxes, penalties, interest and administrative costs of each parcel were also announced.
The public was again reminded that the County warrantees no parcel and any title search
is the responsibility of the purchaser.
Bidding began with parcel #28, account #0031453, serial #Z-2-25. The market value is
$8,349.00. The beginning bid was $1,000.00. The ending bid was $11,250.00
Parcel #41, account #0036213, serial #0-9-11-2-12-5. The market value is $4,375.00.
The beginning bid was $588.47. The ending bid was $800.00.
Parcel #43, account #0049216, serial #2-lE-32-3-23. The market value is $3,000.00.
The beginning bid was $394.98. The ending bid was $1,050.00.
Parcel #48, account #0136567, serial #8-7-21-8. The market value is $5,342.00. The
beginning bid was $1,502.71. The ending bid was $1,502.71.
Parcel #49, account #0112006, serial #8-9-13-9. The market value is $219.00. The
beginning bid was $497.33. The ending bid was $600.00.
Parcel #50, account #0131154, serial #9-6-21-24. The market value is $490.23. The
beginning bid was $490.23. The ending bid was $1,600.00.
Parcel #51, account #0121734, serial #9-6-21-9. The market value is $6,906.00. The
beginning bid was $575.13. The ending bid was $1,950.00.
Parcel #53, account #0046022, serial #15-6-1. The market value is $9,379.00. The
beginning bid was $666.40. The ending bid was $4,200.00.
Parcel #54, account #0047822, serial #19-E-2. The market value is $4,204.00. The
beginning bid was $561.74. The ending bid was $1,200.00.
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jfarcel #60, account #0124738, serial #123-96-3. The market value is $4,600.00. The
beginning bid was $505.54. The ending bid was $2,800.00.
Parcel #68, account #0003940, serial #F-1. The market value is $1,875.00. The
beginning bid was $348.23. The ending bid was $550.00.
Parcel #69, account #0004054, serial #F-2. The market value is $1,875.00. The
beginning bid was $348.23. The ending bid was $500.00.

WHERE UPON MEETING ADJOURNED

NORMAN CARROXL
COMMISSION CHAIRMAN

KAMAJOlWSON
CLERK/AUDITOR

l i o n s Eu7&
From:
To:
Subject

ZJoreBSHT
tax:1.4356448'f36l
CustomertaccxrangWire Advics - Fax
Wednesday, May 19,1d991252PM

INCOMING WIRE TRANSFER
FACSIMILE TRANSACTION RECEIPT
ATTN: SOUTHERN UTAH TITLE CO
This facsimile receipt seives as immediate notification of thefoJtowmgIncoming Wire Tra-^r Transact that
wia be posted to your account If you have any questions, please cc<n*ct ths Wire Tcz.rt* c 1 - - - —. *rn at (801)
974-6990
Beneficiary SOUTHERN UTAH TITLE CO TRUST ACCT
Account Number 052007374

Amount $35,000 0C
Sender
Name
A3A#
Reference #
Received from
By Order Of

BANK ONE AZPHO
122100024
9905190052880644
STEVEN SCHWARTZ

Receiver
Nane
ZIONS SLC
ABA#
124000054
FRB Confirmation # 19990519L2LFZB1C00040405191451FT01
Intermediary Bank
Beneficiary Bank
ReferenceforBeneficiary
Originator to Beneficiary
Bank to Bank Information
instructing Bank

:

Bank to Bank info.
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Exhibit 4

MICHAEL D. HUGHES (Bar No. 1572)
HUGHES & BURSELL
Attorneys for Defendant
187 North 100 West
St. George, Utah 84770
Telephone: (435) 673-4891
Alan L.Sullivan (3152)
Michael R. Johnson (7070)
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200
Gateway Tower West
Salt Lake City, Utah 84101-1004
Telephone: (801)257-1900
Facsimile: (801)257-1800
Attorneys for Defendants
IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH - CENTRAL DIVISION

STEPHEN H. SCHWARTZ,

SUPPLEMENTAL AFFIDAVIT
OF WILLIAM C. PRINGLE

Plaintiff,
V.

BRAD ADAIR, SOUTHERN UTAH
TITLE COMPANY, and RAY SPENCER
Defendants.
STATE OF UTAH
COUNTY OF KANE

j
Civil No. 2:01 CV0006K

)
:ss
)

William C. Pringle being duly sworn deposes and says:
1.

I am an adult and am personally familiar with the facts set forth in this Affidavit.

^

2.

I am presently living in Kane County, Utah.

3.

On May 11, 1999,1 attended a tax sale in Kane County. On that day in question,

I attended that sale with the specific intent and plan to purchase Lot 25, Plat B, Zion View
Mountain Estates.
4.

Having served as a sales manager for one of the original developers, Tri-State

Development and having at a subsequent time acquired a minority interest in the subdivision, I was
personally familiar with Lot 25, Plat B, Zion View Mountain Estates and I came prepared to the
sale to purchase the property for either my benefit or for subsequent resale.
5.

Tax sales in Kane County must be completed by the tender of money to the

Treasurer of the County by 5:00 p.m. on the date of the bid. On this date in question, I had
available to me, monies well in excess of Thirty-Five Thousand Dollars ($35,000.00) to bid on Lot
25, Plat B and without any speculation on my part whatsoever, I was prepared to bid in excess of
Thirty-Five Thousand Dollars ($35,000.00) to obtain this property which I felt could be quickly
resold for approximately Fifty Thousand Dollars ($50,000.00) or, perhaps, on terms for Sixty
Thousand Dollars ($60,000.00) or more.
6.

After the sale, I was contacted by a gentleman identifying himself as Stephen

Schwartz. Mr. Schwartz indicated that he was interested in purchasing the property. I advised Mr.
Schwartz that my son and daughter-in-law were co-investors which curtailed me from providing
him a quick response , but that he should submit me a written offer for the property. No offer ever
came.
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7.

I was fully prepared to bid more than Thirty-Five Thousand Dollars ($35,000.00)

at the time of the auction sale and had those funds available on the date of the auction. I have no
reason to fabricate my clear intention in that matter which was to purchase the property for my own
benefit and my plan to do so iiad been well formulated prior to the auction.
8.

I have made myself available for depositions for the Plaintiff in the instant case and

continue to be available in Kane County. If put under oath, my testimony would be no different
than that set forth in this affidavit.
FURTHER AFFIANT SAYETH NOT
DATED this / 7 ^ day of July, 2001.

WILLIAM C. PRINGL.

SUBSCRIBED AND SWORN to before me this II "^ day of July, 2001.

NOTARY PUBLIC

S >fSrs>w
Notary Public
S
«£ / # £ * ? &
Garry M Goodsell
S
* SnBS\^
210 N 300 w
«£
S « ( « X r V-5 Cedar City, UT 84720 S
* *&Ter*<Kr Mf My Commission Expires «l
«£ \&<Z!!y*/
03-28-2002
«J>
$ \iiii^''
State of Utah
«>
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MICHAEL D. HUGHES (Bar No. 1572)
HUGHES & BURSELL
Attorneys for Defendant
187 North 100 West
St. George, Utah 84770
Telephone: (435) 673-4892

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH - CIVIL DIVISION

STEPHEN H. SCHWARTZ,
AFFIDAVIT FOR WILLIAM C.
PRINGLE

Plaintiff,
V.

BRAD ADAIR, SOUTHERN UTAH TITLE
COMPANY, and RAY SPENCER
Defendants,

Civil No. 2:01CV0006K

STATE OF ARIZONA
COUNTY OF

:ss
)

William C. Pringle being duly sworn deposes and says:
1.

I am an adult and am personally familiar with the facts set forth in this Affidavit

unless the same are set forth as being based upon information and belief.
2.

I presently reside in Sun City, Arizona.

3.

I subscribed to and receive The Southern Utah News, a newspaper generally
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published in Kane County, and became apprised, through said newspaper, of a tax sale to be
conducted on the following described lot: Lot 25, Plat B, Zion View Mountain Estates.
4.

I was personally familiar with this particular lot as I had a plat of this subdivision in

my home. Indeed, I had, at one time, owned Lot 21, Plat B, Zion View Mountain Estates.
5.

In the past, I had also served as the sales manager for one of the original developers,

Tri-State Development, and at a subsequent time acquired a minority interest in the same within that
subdivision with Darryl Christensen and Stan Sure.
6.

At the time of the tax sale on May 20, 1999,1 had traveled to Kane County to be

present at this sale with the intent to purchase, among other parcels, Lot 25, Plat B, Zion View
Mountain Estates.
7.

I was aware, by examination of my own plats, that this lot was in excess of an acre.

I was also aware, by reason of my former ownership of Lot 21, and my former relationship with this
subdivision, as both a sales manager and partial owner, that this was a rim or view lot and that there
were approximately twenty-five (25) rim lots. Indeed, the original subdividers had made these rim
lots larger, by reason of the fact that in many cases they had slopes to them which otherwise might
have compromised their marketability.
8.

At the time of the tax sale on May 20, 1999,1 was also aware that lots of one-half

(1/2) acre m this subdivision had a then present value of around Fifty Thousand Dollars
($50,000.00).
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9.

In my mind, then, it was clear that this lot was worth well more than Fifty Thousand

Dollars ($50,000.00). At the time the tax sale was conducted, by Kane County, I was involved in
a bidding process with other bidders. Regardless of whatever other bid was submitted, I would
"jump that bid", that is to say, I would increase it substantially and almost immediately after another
bid was obtained there was no delay, on my pan, in the bidding process. I was bidding against a
gentlemen that I knew as Ray Spencer.
10.

It was my intent at that tax sale, and I conveyed this intent through the bidding

process, to obtain Lot 25, Plat B, Zion View Mountain Estates.
11.

Had the bidding gone up to Thirty-Five Thousand Dollars ($35,000.00), I have no

doubt in my mind that I would have still bid higher on this property in light of my knowledge as to
it's value.
12.

I felt that this property, even at a price in excess of Thirty-Five Thousand Dollars

($35,000.00) would have been an excellent investment. At the time of the bid, once again, I would
have bid more than Thirty-Five Thousand Dollars ($35,000.00) for the property and, had a bid of
Thirty-Five Thousand Dollars ($35,000.00) been made, I would have immediately increased the bid
at the tax sale.
13.

I had no potential buyer in mind at the time of the tax sale but felt that I could quickly

turn the property for around Fifty Thousand Dollars ($50,000.00) or, perhaps, sell it on terms for
Sixty Thousand Dollars ($60,000.00) or more. I have, in fact, recently sold it to a doctor for
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Seventy-Five Thousand Dollars ($75,000.00).
14.

Some time after the sale, in May 1999,1 was contacted by a gentleman who identified

himself as Stephen Schwartz. Mr. Schwartz told me that he was interested in purchasing the
property and indicated he would offer me Thirty Thousand Dollars ($30,000.00) for the same.
15.

At that time, I knew I would not have sold the property for less than the price I had

in mind but, regardless of this fact, I never received any documents, whatsoever, from Mr. Schwartz,
offering to purchase the property for Thirty Thousand Dollars ($30,000.00) or, for that matter, for
any amount of money.
16.

I had traveled to Kane County, from my home in Sun City, Arizona, which is near

Phoenix, to attend this auction specifically with the intent of buying this lot among other real
property assets. When I bid at an auction, I do not initiate bids on any lots unless I am prepared to
go forward and buy the same. Once again, I bid quickly and with intent and in reference to this rim
lot, regarding which it's size, topography, and location were well known to me, I was more than
prepared, once again, to bid in excess of Thirty-Five Thousand Dollars ($35,000.00) at the tax sale.
FURTHER AFFIANT SAYETH NOT
DATED this

^

day of January, 2001.

WILLIAM C. PRI&GLE
SUBSCRIBED AND SWORN to before me this 2 ^

day of Jaasary, 2001.

NOTARY FUBIIC „
* ^2UE^

^OALSEAL

*

HKRBERTSON

- i;»? State of Arizona
< -^'GGRA COUNTY
^\, P'_->,rr Expires July 20, 2002
r

^

i^ ^

•*' "—' —•**"• -** ""'• *•

" r r f

f

^

j

j
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MICHAEL D. HUGHES (Bar No. 1572)
WILLIAM O. KIMBALL (Bar No. 9460)
HUGHES & BURSELL
Attorneys for Defendant
187 North 100 West
St. George, Utah 84770
Telephone: (435) 673-4892

IN THE SIXTH DISTRICT COURT OF KANE COUNTY
STATE OF UTAH
STEPHEN H. SCHWARTZ and
ANN SCHWARTZ

AFFIDAVIT FOR WILLIAM C.
PRINGLE

Plaintiff,
v.

BRAD ADAIR, SOUTHERN UTAH TITLE
COMPANY, and RAY SPENCER
Civil No. 020600042
Defendants,
Judge Mower

STATE OF ARIZONA

COUNTY OF

/O )

{\lftf\QJff?S

William C. Pringle being duly sworn deposes and says:
1.

I am an adult and am personally familiar with the facts set forth in this Affidavit

unless the same are set forth as being based upon information and belief.
2.

I presently reside in Sun City, Arizona.

3.

I subscribed to and receive The Southern Utah News, a newspaper generally

published in Kane County, and became apprised, through said newspaper, of a tax sale to be
conducted on the following described lot: Lot 25, Plat B, Zion View Mountain Estates.
4.

I was personally familiar with this particular lot as I had a plat of this subdivision

in my home. Indeed, I had, at one time, owned Lot 21, Plat B, Zion View Mountain Estates.
5.

In the past, I had also served as the sales manager for one of the original develop-

ers, Tri-State Development, and at a subsequent time acquired a minority interest in the same
within that subdivision with Darryl Christensen and Stan Sure.
6.

At the time of the tax sale on May 20, 1999,1 had traveled to Kane County to be

present at this sale with the intent to purchase, among other parcels, Lot 25, Plat B, Zion View
Mountain Estates.
7.

I was aware, by examination of my own plats, that this lot was in excess of an

acre. I was also aware, by reason of my former ownership of Lot 21, and my former relationship
with this subdivision, as both a sales manager and partial owner, that this was a rim or view lot
and that there were approximately twenty-five (25) rim lots. Indeed, the original subdividers had
made these rim lots larger, by reason of the fact that in many cases they had slopes to them which
otherwise might have compromised their marketability.
8.

At the time of the tax sale on May 20, 1999,1 was also aware that lots of one-half

(1/2) acre in this subdivision had a then present value of around Fifty Thousand Dollars
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($50,000.00).
9.

In my mind, then, it was clear that this lot was worth well more than Fifty

Thousand Dollars ($50,000.00). At the time the tax sale was conducted, by Kane County, I was
involved in a bidding process with other bidders. Regardless of whatever other bid was
submitted, I would "jump that bid", that is to say, I would increase it substantially and almost
immediately after another bid was obtained there was no delay, on my part, in the bidding
process. I was bidding against a gentlemen that I knew as Ray Spencer.
10.

It was my intent at that tax sale, and I conveyed this intent through the bidding

process, to obtain Lot 25, Plat B, Zion View Mountain Estates.
11.

Had the bidding gone up to Thirty-Five Thousand Dollars ($35,000.00), I have no

doubt in my mind that I would have still bid higher on this property in light of my knowledge as
to it's value.
12.

I felt that this property, even at a price in excess of Thirty-Five Thousand Dollars

($35,000.00) would have been an excellent investment. At the time of the bid, once again, I
would have bid more than Thirty-Five Thousand Dollars ($35,000.00) for the property and, had a
bid of Thirty-Five Thousand Dollars ($35,000.00) been made, I would have immediately
increased the bid at the tax sale.
13.

Tax sales in Kane County must be completed by the tender of money to the

Treasurer of the County by 5:00 p.m. on the date of the bid. On this day in question, I had

3

available to me, monies well in excess of Thirty-Five Thousand Dollars ($35,000) to bid on Lot
25, Plat B.
14.

I purchased Lot 25, Plat B for $11,250 on May 20,1999.

15.

I had no potential buyer in mind at the time of the tax sale but felt that I could

quickly sell the property for around Fifty Thousand Dollars ($50,000.00) or, perhaps, sell it on
terms for Sixty Thousand Dollars ($60,000.00) or more. I have, in fact, sold it to a doctor for
Seventy-Five Thousand Dollars ($75,000.00).
16.

Some time after the sale, in May 1999,1 was contacted by a gentleman who

identified himself as Stephen Schwartz. Mr. Schwartz told me that he was interested in
purchasing the property and indicated he would offer me Thirty Thousand Dollars ($30,000.00)
for the same. I advised Mr. Schwartz that my son and daughter-in-law were co-investors which
curtailed me from providing him a quick response, but that he should submit me a written offer
for the Real Property.
17.

At that time, I knew I would not have sold the property for less than the price I

had in mind but, regardless of this fact, I never received any documents, whatsoever, from Mr.
Schwartz, offering to purchase the property for Thirty Thousand Dollars ($30,000.00) or, for that
matter, for any amount of money.
18.

I had traveled to Kane County, from my home in Sun City, Arizona, which is near

Phoenix, to attend this auction specifically with the intent of buying this lot among other real
property assets. When I bid at an auction, I do not initiate bids on any lots unless I am prepared
to go forward and buy the same. Once again, I bid quickly with intent and in reference to this rim
4

lot, regarding which it's size, topography, and location were well known to me, I was more than
prepared, once again, to bid in excess of Thirty-Five Thousand Dollars ($35,000.00) at the tax
sale.
19.

I have made myself available for depositions for the Plaintiff in the instant case

and continue to be available in Sun City, Arizona. If put under oath, my testimony would be no
different than that set forth in this affidavit.
FURTHER AFFIANT SAYETH NOT
DATED this

of May, 2003

SUBSCRIBED AND SWORN to before me this

NOTARY PUBLIC

%L

OFFICIAL SEAL

CHRISTINE SODERLUND J
Notary Public - State of Arizona \
MARICOPA COUNTY
J
My Comm. Expires July 15, 2003 J
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CERTIFICATE OF MAILING
I hereby certify that a full, true, and correct copy of the above and foregoing Affidavit of
William C. Pringle was placed in the United States mail, at St. George, Utah, with first-class
postage thereon fully prepaid, on the y~L^ day May, 2003, addressed as follows:
Stephen H. Schwartz
350 North Wand'rings End
PO Box 446
Hatch, UT 84735-0446
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HISTORICAL BID COMPILATION OF WILLIAM C. PRINGLE'S BIDS AT
KANE COUNTY TAX SALES THROUGH YEAR 2000

1996

994

PAR#

PROPERTY ADDRESS

TAX ACCOUNT #

MARKET
VALUE

PRINGLE
BID

SALE
PRICE

SERIAL #

17
22
23
25
69
70
71

Navajo Lake
Navajo Lake
Navajo Lake
#181 ZVME "A"
#27 ZVME "E"
#28 ZVME "E"
#1 BWSS

0023732
0024417
0024425
0031073
0098635
0098643
0011064

$5,031
$ 5,750
$ 5,750
$ 5,566
$7,510
$ 7,546
$ 78,530

$900
$800
$800
$1500
$ 4,750
$ 5,250
$ 5,000

$960
$1060
$1120
$1500
$4750
$ 5,250
$ 5,000

N-3-D-11
N-71
N-72
Z-181
66-27
66-28
K-B-9-6A

48
28

metes & bounds (3.58 acres)
# 25 ZVME "B"

0136567
0031453

$ 5,342
$ 8,349

$1502
$11,250

$1502
$ 11,250

8-7-21-8
Z-2-25

6
5
21
32

#131 Little Ponderosa Ranch
#88, Unit 1 Navajo Lake Est
#22, Blkl Movie Ranch S. Est
#289"E" Meadow View Hts

0024607
0108269
0043300
0118490

$ 5,750
$ 5,894
$11,285
$ 16,531

$3000
$2500
$4000
$3800

$3000
$3100
$4100
$5300

N-88
8A-I-13
12-1-22
86-289

22
24
30
32

#22D Little Ponderosa Ranch
#24 ZVME "A"
#30 ZVME "A"
#32 ZVME "A"

0138134
141724
44332
56963

$ 19,898
$ 19,913
$ 50,843
$ 8,734

$2500
$2500
$2500
$2600

$2500
$2500
$2600

8-6-23-12
8-6-25-7
13-25
26-6-40

29

#25, Blk 2, Unit 3 Strawbry Vly

53960

$ 7,062

$ 4,000

$ 4,000

24-2-25

I HEREBY CERTIFY, that the above compilation is a true and complete history of William C. Pringle's bid history
at Kane County Tax Sales through the year 2000, abstractedfromthe records of the Kane County Recorder.
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Date

EXHIBIT 4

^

***•

Stephen H Schwartz

EXHIBIT 4

Telephone conversation with William Pringle
June 21,1999

1
2
SS:

This is Steve Schwartz. I'm calling for Bill Pringle.

??:

Yes. Just a moment.

WP:

Hello.

SS:

Bill?

3
4
5
6
WP: Yes.
7
SS:

This is Steve Schwartz.

WP:

Hi Steve.

SS:

How are you doing?

WP:

Good. Good.

SS:

Are you having any luck on that property?

WP:

Oh. I...

SS:

You're having a lot of action on it.

WP:

I sort of let the family know. And they don't want to sell it.

SS:

Oh really?

WP:

Yeah.

SS:

Well I don't blame them.

WP:

No.

SS:

No. I don't blame them at all.

WP:

Yeah. They sort of want to hold on to it

SS:

Yeah. Well, you know, one of the reasons I called you is after I spoke with you I
spoke with my bonehead agent down there at Southern Utah Title.

23

WP:

Oh yeah.

24

SS:

And I said you guys kind of cut me out of the loop here.

25

WP:

Yeah.

26

SS:

And I, uh, I brought back our discussion. I talked to you the week after this thing
went to auction.

WP:

Uh-huh.

SS:

And we had a conversation. I don't know if you recall it, but I think you probably

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

27
28

EXHIBIT 3B

1

do.

2

WP:

3

(Laughter)

4

SS:

5

WP: Oh sure.

6

SS:

Yeah. And so I don't know if you remember the conversation, but the gist of it was,
was that I was upset because these guys stopped bidding.

WP.

Well I'd get after their butts.

SS:

I know. Well I did get after their butts because at that time you said to me that you
would have stopped bidding at $20,000.

10

WP:

No. I never said that.

11

SS:

Okay. Then I misunderstood what you said.

12

WP:

No. No. I know you know I know what that lofs worth. I had 30 grand in the bank
at the time and eight credit cards in my pocket with about $8000 limit each. I don't
think I would have quit there, buddy. At $20,000?

14

SS:

You don't think so.

15

WP:

Nooo.

16

SS:

Do you recall, I'm just wondering why I w o u ld have that recollection and have the
notes of that conversation. Because I mean I went into a conversation with these
guys and got kind of embarrassed, from what they're telling me.

7
8
9

23

17

Well I'm pretty old. I don't remember what I had for lunch.

All right. Well do you remember speaking with me before?

18

WP: Yeah.

19

SS:

20

WP: Well I realize you're an attorney. You know I drove all the way up from Sun City,
Arizona for that thing. And I'm just wondering why you didn't?

21

I mean...

SS:

Oh. I was at a graduation.

WP:

Because you probably, I might have went 3$ and you might have wanted to went 36.
I don't know.

24

SS:

You don't know.

25

WP:

No. I do try and bid quickly and boldly. And I think that's what scared Ray.

26

SS:

Oh I don't doubt thaf s what scared Ray.

27

WP:

Yeah. But I do believe he said, what? Did you sent them what 21 or 22 thousand?

28

SS:

I said I'd sent them more than that.

22
23
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WP:

Yeah, OK. Well at least I say it like it is. You sort of are evasive.

SS:

Well no. I'm not trying to be evasive.

WP:

All right

SS:

All I'm trying to do is to establish. I was trying to establish what my loss was, which
was why I...

WP:

Oh. I would have went 30,000 real boldly and then maybe slowed down like Ray
did, just starting bidding 200 at a time, instead of 800 or 1000 a time like I did. Too
bad you don't have a recording of that Really. He let it go twice a couple of times.

SS:

Oh you mean a recording of his bidding?

WP:

Well yeah. Let's say for example, I'd go 6000. And he'd say, going once, going
twice, 61. I'd say 66. Going once, going twice, 67. 7200. Going once, going twice,
you know.

SS:

Yeah. Well you know it's one of those deals. I suggested to them that they take in a
telephone.

WP:

Yeah! They could have had a cell phone.

SS:

Yeah. I had flown back East for a graduation. And you know these guys were
reliable in terms of doing my work for me before. I just couldn't imagine this. So
yeah, if you want to unaerstand why I wasn't there, I had family obligations and I
thought...

WP:

So you were back East then.

SS:

Yeah.

WP:

Oh.

SS:

I thought I had it taken care of. You know my family is back on the East Coast in
Philadelphia and Baltimore. And my niece graduated from the University of
Pennsylvania.

WP:

Oh. My wife and I are both out of Pennsylvania.

SS:

Oh really?

WP:

Yeah.

SS:

Where abouts?

WP:

I'm from Johnstown. And she's from Kittanning.

SS:

You are from Johnstown?

WP:

Yeah.

SS:

My mother's from outside of Johnstown.

WP:

Where's that? Littlestown?
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SS:

Littlestown. And I keep wanting to say, it's a coal town.

WP:

(Aniglo?)?

SS:

No. I'm trying to remember.

WP:

Bamsborough.

SS:

Bamsborough. That's my mom. Bamsborough.

WP:

Honest to God!

SS:

My grandfather had a shoe-store in Bamsborough.

WP:

Oh gee!

SS:

And it was the Florsheim. No. I think he might have had the Buster Brown. When I
was born, they had already moved. They had moved to a town called Pleasantville,
outside of Atlantic City.

WP

Wow. Well they had like Richman Clothes.

SS:

No. They were just shoes.

WP:

They just had a shoe franchise.

SS:

They just had shoes.

WP:

Wow.

SS:

And that's where she grew up.

WP:

God almighty!

SS:

I've never been there. And they were poor. They were poor.

WP:

Oh sure! Hell's fire! Until I got out of high school, w e only had outhouses.

SS:

I believe i t

WP:

And we had wells. You had to take hot water out in the winter-time and throw the
damn hot water down the well to thaw it out because it was froze solid.

SS:

You know, I have no idea because she never talks about it.

WP:

Well I'll tell you. Bamsborough, a hell of a lot of it was just plain old company
storehouses.

SS:

Right. For the coal mine, huh?

WP:

Yeah. Grim Lock was there and Colver and Aniglo and Shaft 46.

SS:

I've never been there.

WP:

Steve, I'll help you find a lot out there.
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SS:

Oh I've got a lot out there.

WP:

No, but what I mean's a rim lot. I started out back there in '62 as the original sales
manager. And then three years later Milt Carney and I got two other guys, money
people. And we bought out Christianson. But those damn rim lots started out at
4>1CHJU.

SS:

I know. You told me!

WP:

Isn't that amazing!

SS:

I know. It is amazing. But I'm sure access was a lot more difficult then, not that it's
easy now. But was 14 paved?

WP:

Huh?

SS:

Was route 14 paved back then?

WP:

Yeah it was!

SS:

Oh.

WP:

Fourteen was paved.

SS:

So it probably wasn't a lot different.

WP:

Yeah. It's just that a lot of the properties at that time like Movie ranch was bought by
a rancher for taxes. People couldn't even afford to pay $2 an acre taxes.

SS:

Isn't that awful. Was that Mike Kenner's family?

WP:

Yeah. I sold Mike Kenner's granddad a section of land over there.

SS:

Yeah. Mike was the broker who I had call the owners on that piece that you bought.

WP:

Yeah.

SS:

Because I tried to buy it from the estate.

WP:

Yeah. Well it's really too bad that the damn thing went like that.

SS:

In a way it's good that we didn't end up getting into a head to head.

WP:

Well I'll guarantee, I will betcha you and I would have ended up 35 to 40.

SS:

I can guarantee it based on what I sent these guys that we would have.

WP:

Well I'm just telling you that I had 30 in the bank the day I bid. And I had eight
credit cards with high limits and high interest.

SS:

Yeah. I know. Believe me, I didn't want to have to...

WP:

But if a guy's got to convert it to cash, he can go to the bank. And Bingo! For a small
charge, they do it.

/4^

1 SS:
2

WP:

3 SS:

Could you believe it though?
No.
I mean would you have believed it? These guys told me that they didn't think it
would go for more than seven or eight thousand dollars.

4
WP:

No kidding?

SS:

Yeah. They didn't have any idea what that thing was.

WP:
7

Well some of the people have more or less said to me how the hell did you sneak in
there and get that piece?

8 SS:

Oh absolutely.

9 WP:

Do you know this guy, whaf s him name? Jerry?

5
6

10 SS:

Roller?

11 WP:

Jerry and Bonnie?

12 SS:

Yeah.

13 WP:

It's a wonder they weren't high high bidders on that.

14 SS:

I talked to Jerry and Bonnie about it. And Jerry and Bonnie said look, we knew that
it was coming up.

15
WP:

Huh. Did they know it was a rim lot.

SS:
17

They know it was a rim lot. In fact, Jerry and Bonnie were the ones that showed me
that lot originally with Mike Kenner.

18 WP:

Oh. Because you know they know values up there.

19 SS:

And they know values. But they're...

20 WP:

They're conservative or what?

21 SS:
22

They're conservative. They don't have, basically, I don't know how much
development he's doing. I know that he's acting as an agent for developers, but I
don't think he's doing his own.

23 WP:

Yeah. I don't see anything that he really owns himself.

24 SS:
25

Yeah. And you know, Bill, the other thing is that lot is, I mean I'm in love with that
lot. You're in love with that lot. And your family is in love with that lot. But not
everybody sees that lot and says I've got to have it.

26 WP:

Yeah. Yeah. Yeah.

27 SS:

There's not everybody that wants to be out there and not have water and electric.

28 WP:

Well you know it really is an amazing lot. Somebody should go up there and spend
a half million dollars and really put the big big big big bucks in it.

16
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1

SS:

Yeah.

WP:

But you know I live here in a ten-acre meadow.

SS:

Yeah. I understand you've got quite an estate.

WP:

And I got a creek going through my place. And I got my own well and sprinkler
system. I would never build there.

6

SS:

No. You're set up. Hell, you're 72 years old. You've got to enjoy what you've got.

7

WP:

That's right. Because hell, I'm only going to be around another 25 years.

8

SS:

Yeah. At the inside, anyway.

9

WP:

I got to start depreciating my old equipment.

10

SS:

My dad, too. My dad's the same way. He just sold everything and bought a big
boat.

WP:

How's he doing?

SS:

He's doing really good. He sold his house after years.

WP:

Where was that at?

SS:

Back in Annapolis, Maryland.

WP:

Oh he's back in Maryland now.

SS:

Yeah.

WP:

Oh that's a gorgeous place.

SS:

It's a pretty place.

WP:

Does he have a boat?

SS:

Well, we've always had boats.

WP:

Yeah. What a place to come into.

SS:

Isn't that something?

WP:

OH yeah.

SS:

And that's where I'm from.

WP:

Up through old Chesapeake Bay?

SS:

Yeah. In fact, I grew up on the Bay, outside of Annapolis.

WP:

Have you ever heard of Gunther's Beer and Crabcakes?

SS:

Oh of course. Gunther's had the best. They had the best steamed crabs. And

2
3
4
5

11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Gunther's used to have, do you know them? Do you know the Gunther's?
WP:

Yeah!

SS:

They used to have, not only did they have great steamed crabs, but they did great
crabcakes. And they served something I've never seen anywhere since. They did
fried, battered fried green pepper rings with confectioner's sugar that you could eat
by the gross.

WP:

Oh my God. Pepper rings with confectionary sugar on it?

SS:

Yeah. Green pepper. Not spicy.

WP:

They deep fried them?

SS:

They battered and deep friend them like you'd eat onion rings.
unbelievable. They were like eating donuts.

WP:

Well I was in the Navy back in Philly, '44-'45.
Pennsylvania was the Blue Law.

SS:

Oh that's right. Maryland had them, but they didn't have them like Penfisylvania
did, I guess.

WP:

Well we'd go down to Baltimore on weekends.

SS:

Down 95.

WP:

But hey, listen. I really will, Steve. I drove by your place. You remember you gave
me your lot number?

SS:

Yep. 48,49.

WP:

You really do have a beautiful place there.

SS:

I love that little spot.

WP:

You know you're far enough off of the point road that you don't get all the dirt and
dust like the first row does.

SS:

I know.

WP:

And then there's not too much traffic on that back road.

SS:

No. During the weekends, sometimes you get those kids up there with the...

WP:

Well you know Friday night it's a freeway.

SS:

I know. I know.

WP:

And then Sunday night ifs a freeway. But other than that, do you have a cell phone
out there?

SS:

We did. But I go rid of it.

WP:

Did you?
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They were

And on weekends, you know

SS:

Yeah. Our reception...

WP:

You know you can get an antenna from Radio Shack.

SS:

I tried that.

WP:

Did you?

SS:

Yeah. I had real spotty reception. And I tried it a lot.

WP:

Well my old buddy, you know Barnes, the guy that has the big old dump truck in
the back?

SS:

Yeah. I know him. He's a really nice guy.

WP:

Yeah, Mike.

SS:

Mike. Mike Barnes, absolutely.

WP:

Mike and his wife are just nice nice people. They got a little antenna from Cellular
One in Cedar City. And it works great now.

SS:

You know, I got an antenna. And I found the spot that it worked. I had run wire. I
had thought of this beforehand and I had run cable in the house for that wire. And
when I plugged it in, I had nothing.

WP:

Huh.

SS:

I know. I mean it was all Radio Shack gear. And I ran a charge through the wire
and I was able to run a charge through the wire, but I wasn't able to get reception,
even though it's a monster cable. If s shielded and all that stuff. So it was one of
those things where if I wanted to talk on the phone, I would have to hold the
antenna up and point it at the right place- And 1 finally said, I'm not back here to
talk on the phone. I'll go out to the road...

WP:

You're back there to get away from the world.

SS:

Yeah. When I go out to pick up my mail, I'll go out, pick up my mail, and I'll call my
office and my home phone. If I've got calls and I've got to return them...

WP:

Where's you head office, Connecticut?

SS:

No. No. It's in Glen Burnie, outside of Baltimore, Maryland.

WP:

Oh.

SS:

Near the airport.

WP:

(Inaudible) Sedona.

SS:

Sir?

WP:

Are you in Sedona?

SS:

Yeah. I'm calling you from Sedona right now, in fact.
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1

WP:

Yeah. My wife has to get down for some blood tests.

SS:

Oh. I'm sorry to hear that.

WP:

Yeah. We're going to see a specialist.

SS:

Not in Sedona?

WP:

No. No. In Phoenix. So we're going to come down in the morning and then come
on back next Friday.

7

SS:

Well why don't you give me a call and swing by on your way back?

8

WP:

Well, I'm going to be playing golf every day.

9

SS:

If you got good, if you can. You've got my number. I think you've got my number.

2
3
4
5
6

10 WP:

But all I can tell you is that I think they did a lousy job.

11 SS:

Oh I know they did. I know they did.

12 WP:

I wonder why Brad didn't go.

13 SS:

Brad was out of town.

14 WP:

Oh.

15 SS:

And, you know, it was ...

16 WP:

(Inaudible) would have done better.

17 SS:

Who?

18 WP:

Michelle.

19 SS:

Yeah. You're right.

20 WP:

Michelle Allen. She's a pistol. She's real sharp.

21 SS:

Yeah. Yeah. Well anyhow, they were going to...

22 WP:

She probably would have turned it around and then been shouting at me.

23 SS:

And what?

24 WP:

Probably pointing her finger at me and screaming. She probably would have said,
"21,000 Pringle! Take that!"

25
(Laughter)
26
SS:
27
28 WP:

Well, we had a lot of money put away for this. In a way it's a shame. But you know,
as long as one of us was going to get it, at least one of us got it for the lowest price.
Well the only thing I want to say to you to be real honest, it's really gorgeous and
beautiful. But between you and me, I don't see the feasibility of really building
-10-
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there.
SS:

Hmm. My wife said to me she'd just put a tent on i t

WP:

Huh?

SS:

My wife said to me she'd just put a tent up on it. I mean it's just a beautiful lot.

WP:

Yeah. But that's the way I look at i t But I really will. Stop and see me. You know
where I'm at.

SS:

When I come up, you know what happened is I thought I was going to be up there a
lot more. But we are, w e have a house u p here. We don'f have air conditioning.
We have a true adobe.

WP:

Oh! Good boy. You're roughing it then, like the old people did.

SS:

I tell you w h a t We're not going to be roughing it much longer because I finally got
around to saying, you know what? Give m e the air conditioning. It is hot.

WP:

Will evaporative cooling work there?

SS:

Not once, you know once the monsoons start, which they really have started
already. They're early this year.

WP:

Once it gets so high, just forget even that.

SS:

Yeah. The humidity is over 50 percent We've got condensation on our ice glasses,
ice water. And what happens is that f s when the bricks start to hold heat, when
there's water in them, in this adobe. And so it just gets downright uncomfortable,
which was why we started coming up there for the summers.

WP:

Yeah. We've got a five-ton u n i t

SS:

Oh really. Well this house is built so strange. It's built around a courtyard. And
there are three separate wings.

WP:

Wow!

SS:

We are buying...

WP:

You might block off part of it.

SS:

We're buying three separate units.

WP:

Oh okay. Good.

SS:

Three separate two-ton units.

WP:

Yeah.

SS:

And we're adding a wing to one of the wings. We're adding a building to one of the
wings. It's a monstrosity. That's what I was going to say. Come by, but come by
next week when they're done with the building. If s a really pretty place to see.

WP:

Yeah. You won't believe i t I made four sales this weekend. And I've got about six
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1

people coming up next weekend.

2 SS:

I do believe it! It's got to be gorgeous up there right now.

3 WP:

Well you know, I've been doing this for thirty-some years.

4 SS:

Yeah.

5 WP:

And friends tell friends and friends tell friends. And hell, I give them any terms they
want.

6
7

SS:

Well I'm loving it. My guess is if you double the price and you give them ten
percent...

8 WP:

Well that's it. Thaf s what I do.

9 SS:

Yeah. How could you lose?

10 WP:

No. You know, 8 years. And you know in Sun City, the only thing in Sun City, you
don't buy green bananas or take out a 20-year mortgage.

11
(Laughter)
12
WP

Right?

SS:

Yeah. God's waiting room. Is that what you're telling me?

WP:

Yeah. And don't let anything go to waste.

SS:

Right.

WP:

Hey thanks. Steve. I really will help you out. Even though I've been doing business
with Brad and them for years, I think they screwed up.

13
14
15
16
17
18 SS:
19
20
21
22
23
24
25
26
27
28

Yeah. I think they screwed up, too. I just got a little, I got my back up because after
talking to you, I talked to them. And then I get a letter back from Ed. Because I
went in and I met with them. I said, look guys. You guys screwed up. You owe me
money. And I really don't want the money. I want the property. I said, I spoke
with, and I'll level with you. I had given them $35,000. And I said I talked with Bill.
And he told me he'd only go $20,000.

WP:

Yeah

SS:

And so I said what I'd like you to do is talk to him.

WP:

Yeah

SS:

And I said, send Ray.

WP:

Yeah

SS:

He's the guy that screwed up. I know he knows Bill.

WP:

Oh yeah. I Just... I know him.

SS:

And I said, you know, just level with him.
-12-
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WP:

Yeah

SS:

And maybe we can work something out

WP:

Yeah

SS:

which won't cost you guys an arm and a leg and won't cost me an arm and a leg.

WP:

Yeah.

SS:

So then, a week later or two weeks later, I get a letter from Ed, who's a really nice
guy, by the way, Ed Robbins. I don't know u you know him.

WP:

I like Ed.

SS:

Yeah. And he says in his letter, "Well gee. I talked to Bill. And Bill didn't say
anything. Bill suggested to me he would nave bought it at any price." And to me, I
started thinking, he because I'm an attorney. Tnis is starting to sound kind of
collusive. My guy screws up.

WP:

Ray screws up.

SS:

You know Ray. It's a small town. I'm thinking, did I just...

WP:

Well if you've ever been to an auction...

SS:

Yes. I've been.

WP:

Between you and me, they get a lot more for a product at an auction than they do on
a sealed bid.

SS:

Oh on a sealed bid. Yeah.

WP:

Sometimes three or four times more. I don't know why, but it, I don't know whether
it's because of the greed in people or the dealer says, my God that's the only one
there. And I don't give a damn what it is, I'm going to buy it. I'm sure you would
feel that way. And I can't really honestly right now tell you. I know I might have
went overboard. I know I went overboard and bought a damn lot over at Navajo
Lake Estates.

SS:

Yeah. That's hard to get water over there I guess.

WP:

Yeah. But the bidding, I can't give that lot away. I went a lot more than I should
have.

SS:

Nice view.

WP:

And I sort of told myself before I went, well now here's the limit, Bill. I got there
and other people were bidding. And you know...

SS:

I've done the same thing. I've been there. I've done the same thing.

WP:

I'm trying to tell you, you know I might have said well, I was going to quit at 20. But
I don t think I would have. I had the money. And I had the credit line that I could
convert in a few hours, you know.
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SS:

Right.

WP:

So I'm not sure, but I think they did a lousy lousy job.

SS:

Yeah. They did. But it sounds to me like...

WP:

Well you know I know Ed. And between you and me I'm a wine drinker.

SS:

Me too!

WP:

And maybe I might have said to you, well I probably would have quit it. I don't
know. I think you at one time indicated to me that you sent them around 20 grand,
slightly over 20. That was in my mind, slightly over 20.

SS:

I told you that. I told you I had more than 20.

WP:

Okay. You did. So more than 20 is 20,500, to me.

SS:

Right.

WP

Or it could be 35,000.

SS:

Whatever. Because you had said to me that you were going to bid 20. And that's
when I really went off my rocker because I had sent them $35,000. It was a nobrainer. All this kid had to do was leave his hand up.

WP:

But I think that...

SS:

Oh you scared him.

WP:

Well this is off the top of my head and I say it like it is. I think there is a little liability
between what you authorized and what they bid.

SS:

Yeah. Well what he's saying is if you would have bid, and he's got a point, if you
would have bought it at any price, there's no liability.

WP:

Oh is that what he's saying, who, Ed?

SS:

Yeah.

WP:

Well I appreciate you being honest with me. But at the same token, why didn't they
go to your limit?

SS:

Yeah. I know.

WP:

To really test me.

SS:

Because there's no...

WP:

Like I'm saying, I'm just a plain old high school graduate out of Johnstown High
School. And it looks to me like if they bid 11 and you told them to go 35, they owe
you 14 grand. They should write you a check tomorrow for that.

SS:

For 14?
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WP:

Huh?

SS:

H o w do you figure 14?

WP:

Because you probably authorized them. They only bid 11.

SS:

I authorized them 35.

WP:

Okay. But they only bid 11.

SS:

Right.

WP:

So you subtract 11 from what? 35?

SS:

Yeah.

WP:

So then they owe you 24 grand. Thaf s just a high school graduate from Johnstown,
the flood city Pennsylvania.

SS:

Except that it was my money. They were bidding my money.

WP:

You know that's why I moved, Steve.

SS:

Why?

WP:

I didn't know how to swim.

(Laughter)
SS:

You know, my mom is funny. That's a funny story about the flood and my mom.

WP:

It was serious in my family, a lot of people killed, a lot of Pringles killed.

SS:

Somehow or other, the way I've heard it is that...

WP:

Well the rich people, Pittsburgh.

SS:

Yeah.

WP:

They had a dirt field pond on their golf course. And it turned out to be quite a damn
later on. But it was strictly dirt filled. You know the Carnegies and the Melons?

SS:

Yeah. I saw a whole program on it.

WP:

Did you?

SS:

Yeah.

WP:

It really was the rich peoples' fault, out of the Pittsburgh and Greensburg area.

SS:

Yeah. All the railroad and coal magnates u p there.

WP:

Oh sure, yeah.

SS:

So let me ask you a question. You're seventy-some years old, right?
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1 WP:

Seventy-two.

2 SS:

I think actually you're younger than my mom. She's 1922.

3 WP:
4

Well I saw the '36 flood. I was nine or ten years old. And they drove me down. We
lived up in the hills, but they drove me down and showed me the terrible damage.
See, '36, was a big big flood, also.

5 SS:

My mom would have been 14.

6 WP:

Okay. Good. So she remembers that one.

7 SS:

Yeah. And I've never really talked to her about it. She's doesn't talk much about
herself.

8
WP:
9

Well you go in the town of Johnstown and like on all the city halls and that, they got
high water mark, 1936. And it's like 18 feet high.

10 SS:

Wow. Now did that flood affect Barnsborough at all?

11 WP:

No. No. No.

12 SS:

Yeah.

13 WP:

Barnsborough is up in the high country.

14 SS:

Yeah. That's where she was.

15 WP:

Out of Ebensburg.

16 SS:

It's amazing. I can't believe...

17 WP:

We got to get together and just to...

18 SS:

Hey if you're a wine drinker, you got to see my wine cellar.

19 WP:

Ooh.

20 SS:

Yeah.

21 WP:

Oh Jesus. My son, he makes a few bucks and he flies in and out on weekends from
Vegas. God damn, dad, quit drinking that box wine.

22
23

(Laughter)
SS:

Well you know, that stuff doesn't get old.

WP:

25

He was showing me how to do it. So I started swirling around and it was all coming
out of the glass.

26 SS:

That's funny.

27 WP:

He says, don't swirl it that much.

28 SS:

But you know what you like though, right?

24
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WP:

Oh yeah!

SS:

That's what counts.

WP:

Yeah. I don't drink the hard stuff. Well maybe a couple of Michelobs in the
afternoon and then a couple of glasses of (inaudible). I'm still working in the
morning. I just got done. My neighbor over here, they coming over to pump out his
septic tank. And Jesus, I had to take the backhoe up there. And I dug for an hour
and a half, trying to figure out where the top was on the septic tank.

SS:

You couldn't find the cover, yeah.

WP:

We finally found it. So I'm a honey dew dipper, too.

SS:

Yeah. Up there you have to be a jack of all trades.

WP:

Well it's fun. What the hell.

SS:

So now, let me ask you a question. If you were in my shoes with these guys, well
you told me. You told me.

WP:

I think I told you. If you said now if you have to go 35, do it And all they bid was

SS:

It's a real piece. It's a real problem. And it just, obviously I feel pretty busted up
about it. But I'll have to get over that.

WP:

I'll let you go up there. Matter of fact, if you go up there, you're going to find an old
old, you know the eight dumpsters out here?

SS:

The dumpsters, yeah.

WP:

That's called the thrift store. I went by there one day and here is a beautiful
barbecue outfit for charcoal and two nice folding chairs. So I told the wife, let's go
out there and take some hot dogs and hamburgers and cook out there. So there is an
old barbecue thing out there and two folding chairs. You have my permission to go
and use it.

SS:

Thanks, Bill.

WP:

Yeah.

SS:

Well listen, I appreciate your talking to me. And if you do find any rim lots up
there, that have something akin to that, that view, I'd really appreciate you keeping
me in mind.

WP:

I tell you what, I sold three of those to a guy up in Montana, Steve Thirkell. Next
time you come through town...

SS:

I'll check the property records.

WP:

Look up Thirkell. He likes me. And I think you're going to find his address is in
Montana. And you know there where Vern built his original place there near the
point?

SS:

Yes I do.
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1
WP:

Okay. It's right there. See if you can find the name Thirkell.

2
SS:
Oh. He's right...
[End
of
tape]
3
4
5
I HEREBY CERTIFY that the foregoing transcription is a true and correct transcription of a
6 telephone conversation between Stephen Schwartz and William Pringle from June 21,1999.
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ORDINANCE 1999-1
AN ORDINANCE ESTABLISHING METHOD, RULES
AND PROCEDURES FOR THE 1999 TAX SALE AND ALLOCATING ADMINISTRATIVE
COSTS TO DELINQUENT PROPERTDES.
WHEREAS the County Commission is charged under Utah Law with determination of the
method of saleof delinquenLproperties foe delinquent taxgstandr
WHEREAS the attached "METHOD OF SALE" and "KANE COUNTY TAX SALE
RULES ", appear to facilitate the objectives of protecting the financial interest of the delinquent owner while
meeting the county's need to collect delinquent taxes due; and
WHEREAS the Tax Sale creates costs of administration including advertising, noticing,
litigation report, offering, mailing, etc.;
NOW THEREFORE, be it ordained that the attached PUBLIC NOTICE, METHOD OF
SALE, and KANE COUNTY MAY TAX SALE RULES, are hereby adopted to govern the Kane County Tax
Sale, and be it further ordained that a fee in the amount of $185.00 per parcel be assessed for "administrative
costs", and be if further ordained said fee be added to the taxes, penalties and interest outstanding on each
delinquent property, along with recording and issuing fees, to cover a proportional share of the costs of such
administration.
Adopted this 12th- day of APRIL, 1999.
KANE COUNTY BOARD OF COMMISSIONERS

y
Attest:^
f ounty Cradk/Auditor
Karla Johnson

7/Ol^^^

( J&u***l/

Commission Chairman
Norman Carroll

Commissioner Joe C. Judd

Commissioner

EXHIBIT 2

PUBLIC NOTICE

Notice is hereby given that on the 2oth day of May, 1999 at 10:00 A.M. at the front door of the Kane County
Courthouse, (sale Will begin at the front door of the Courthouse and MAY be moved indoors for the County's
convenience) Kanab, Kane County, Utah, the Kane County Auditor, Karla Johnson, will offer for sale at
public auction and sell to the highest bidder for CASH pursuant to the provisions of Section 59-2-1351.1
Utah Code, the following described real estate situated in said County and now held by it under preliminary
tax sale. No bid for less than the total amount of taxes, interest, penalty and costs which are charged upon
said real estate will be accepted. NO PERSONAL CHECKS WILL BE ACCEPTED IN PAYMENT OF BID
KANE COUNTY DOES NOT WARRANTEE ANY PARCEL AND ALL TITLE SEARCHES ARE THE
RESPONSIBILITY OF THE PURCHASER.
METHOD OF SALE
The Board of County Commissioners of Kane County has determined the following method of sale best
meets the objectives of protecting the financial interests of the delinquent property owners and collecting
delinquent property taxes due:
The highest bid amount for the entire parcel of property. However, a bid may not be accepted for an amount
which is insufficient to pay the taxes, penalties, interest and administrative costs. Any unclaimed
amount received in excess of the taxes due to all local governments and any administrative costs by the
County shall be treated as surplus property and paid to the State Treasurer.
KANE COUNTY MAY TAX SALE RULES
1.

The County Auditor will state the amount of taxes, penalties, interest, and administrative costs
on the parcel being offered for sale, which is the amount at which bidding will begin and the
lowest acceptable bid.

2.

Upon receipt of a bid sufficient to pay taxes, penalties, interest and administrative costs on the
parcel, higher bids shall be solicited. The bid received in the highest dollar amount, when no
higher bids are tendered upon request by the Auditor, shall be the bid accepted (if such bid is
otherwise acceptable under these rules)

3.

Only Cash or Certified Funds will be accepted in payment for property. Payment shall be made
to the County Treasurer on or before 5:00 P.M. the day of the sale.

4.

Each bidder shall pre-register prior to bidding and be given a number for bidding purposes.
In the registration, each bidder shall properly and clearly identify correct information and
address for use in issuance of deeds.

5.

One deed, and only one deed, will be issued to the successful bidder on each parcel sold.

6.

The bidder first recognized by the County Auditor will be the first bid recorded, etc. As in any
auction, the bid recognized is the one in effect at the time.

7.

Loud whispering, yelling or talking, other than bids, shall be avoided, so that accurate records may
be kept of the proceedings of the sale.

8.

The final bid number announced by the Auditor is the official sale, and the registered name and
address will be the name that will go on the deed.

9.

All bids shall be considered conditional, whether or not the bid is contested, until reviewed and
accepted by the Board of County Commissioners, acting at a regularly scheduled meeting.

10.

The County Commission reserves the right to reject any and all bids.

11.

Upon any final bid being rejected, the next previous acceptable bid may be accepted and the
property sold to such bidder.

12.

A fee in the amount of $185 will be assessed for "administrative costs" per parcel.

13.

Any person wishing to contest any action taken in connection with the May Tax Sale must
present such protest to the Kane County Commission, in writing, within ten (10) days of the sale.

14.

The period to redeem property prior to closing of the books and beginning of the May Tax Sale
shall end on May 20, 1999, at 10:00 A.M.

15.

Any property listed may be subject to a roll-back tax under the provisions of "THE FARMLAND
ASSESSMENT ACT" Utah Code Section 59-2-501 through 59-2-515.

1999 TAX SALE
KANE COUNTY COURTHOUSE
20 MAY 1999
10:00 AM

PARCEL 1
WINDROSE WEST INC
PO BOX 844
JAMUL
CA 91935-0844
ACCOUNT NUMBER 0086440
SERIAL NUMBER 6-10
ALL OF LOT #10 VERMILION CLIFF EST SUBD
TOTAL TAXES, PENALTY & INTEREST DUE $537.30

Stephen H Schwartz
35CTN. Wand'rirtgs End
P.O. Box 446
Hatch, Utah 84735-0446
Telephone: (435) 682-2845

IN THE SIXTH DISTRICT COURT, KANE COUNTY
STATE OF UTAH
Stephen H Schwartz, and
Ann Schwartz
Plaintiffs,

Civil No. 02060042
Judge David L Mower

Brad Adair, Southern Utah Title Co.,
And Ray Spencer
Defendants.

AFFIDAVIT OF STEPHEN H SCHWARTZ
STATE OF UTAH

}

COUNTY OF IRON

}

:SS

Stephen H Schwartz, being duly sworn, deposes as follows:
1. I am an adult and have personal knowledge of the facts set forth in this
Affidavit.
2.1 reside in Sedona, Arizona and Mammoth Creek, Utah.
3.1 am a Plaintiff in the above captioned matter.
4. My wife and I owned a cabin and another property in Zion View Mountain
Estates for many years prior to April, 1999.
5. I am familiar with the subdivision because over the course of many
summers spent there, my wife and I considered the purchase of numerous properties
within the subdivision.
6. I became personally familiar with in the summer of 1998 when I learned
that the prior owner was deceased. The lot is 2Vi acres and is improved by a road and a

EXHIBIT 1

1

building site which sits near the cliff edge of the property. My wife and I examined the

2

property decided to buy it. I spent many hours over a period of weeks in the summer and

3

fall of 1998 attempting to locate the record owner. The property was held by the estate of

4

the deceased owner. The estate was in litigation and although I made an offer, I was told

5

that no offer would be entertained on the property at that time. Zion View Mountain

6
7
8

Estates has 26 premium view lots, that is lots that line the cliff edge of the Markagunt
Plateau overlooking Zion National Park. The lots are denominated B-l through B-26 and
are sequentially numbered from east to west along the rim of the Markagunt Plateau.
Generally speaking, as the lot number increases, the lots increase in size, altitude and value.

9

Lots B-l and B-2, for example are Vz acre each. Each has sold in the past year for $45,000.00.

10

Lot B-3, which is the same size is currently listed for $50,000.00. Lot B-26, is the property

11

immediately adjacent to Lot B-25. It is 5 acres and is currently listed for $250,000.00. A copy

12

of the listing information on that property can be found at www.utahmountains.com.

13
14
15
16
17
18

7. Based on the above, I believe lot 25, Plat B, Zion View Mountain Estates to
have a value of at least $90,000.00 and perhaps as much as $125,000.00.
8. In the spring of 1999, I learned that the property would be auctioned for
taxes by Kane County, on May 20th of that year. As I was attending my niece's graduation
from University of Pennsylvania, I contacted Brad Adair of Southern Utah Title. I asked if
Southern Utah Title could attend the sale and bid on my behalf. Brad Adair said that it was
something that he had experience with, could do and had done. He agreed that he would

19

do it, but said that it could cost a couple hundred dollars. He also requested that I send

20

some authorization and money to him.

21

9. Although Brad Adair told me that he doubted that the property would sell

22

for much more than the back taxes and county fee totaling $725.84. I told him that I didn't

23

want to take any chances and instructed him to bid up to $35,000.00 for the property. I

24

wired $35,000.00 in funds to Southern Utah Title's account. A copy of that wire transfer is

25
26
27
28

attached hereto, marked 'Exhibit A' and by reference incorporated herein. I sent via
facsimile a letter, authorizing and instructing him to bid $35,000.00 for the property. The
letter specified that the agreement would be considered to be of a fiduciary nature. A copy
of that letter is attached hereto, marked 'Exhibit B' and by reference incorporated herein.
10. A few days before the auction, Brad Adair told me that he would not be
-2-

1

able to attend that auction. I voiced concerns, but Brad Adair told me that the man he was

2

sending, Ray Spencer was competent to do the job.

3

11. Ray Spencer attended the auction. After the bid reached $1,500.00 only he

4

and William Pringle bid on the property. When the bid reached $11,250.00, Ray Spencer

5

ceased bidding. The property sold to William Pringle for 11,250.00.

6
7
8
9
10
11

11. On May 24,1999 I spoke with William Pringle. He told me that he would
not have bid more than $20,000.00 for the property, that he had only brought $30,000.00 to
the auction and that he had anticipated bidding on other properties (Mr. Pringle did buy
another property at that auction). He refused to entertain an offer to purchase the property
telling me that he had decided to 'keep it in the family'.
12. Each factual allegation contained in the Complaint filed in the above
captioned matter is true and correct.

12
13
14

FURTHER AFFIANT SAYETH NOT.
DATED this

Jl_ day of August, 2003.

15
16
17
HEN H SCHWARTZ

18
19
20
21
22
23

SUBSCRIBED AND SWORN to before me this
NOTARY PUBLIC
TWILA BRINKERHOFF
3 SOUTH MAIN
CEDAR CITY UT 84720
MY COMMISSION EXPIRES
DfcCfcMBER 15 2005
STATE OF UTAH

24
25
26
27
28
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vJujciL ^6^^M^M
NOTARY PUBLIC

BANC ONE CORPORATION
WOfE TRANSFER 0¥ER THE COUNTER (OTCJ
OUTGOING REQUEST

H-/ftffis %&
$$p

Prtnt

^obo*
_ Domestic
'ihQ foBOHftB&

GnttPViM Aupiuiatf Bf (Sfatrtufcj
Orttwck MftJt Tb (Gtutomtf NHM$

Tttpftqf»N&(w»»Af»ftCoda)

CoIfcac*Ptf1wmtd8y(Signafcm)

i

L_

Tlmt

UTGOtNG WIRE TRANSFER INFORMATION
""lOCasti

O Other flfrecfr;

ACCPW* No.T» ftt Ot»ljld By W l m T f f q i t r Qtpt
^Btoefc <on# 6CNK #nv ftidfeptt •ccowic H A /

ODQA
OSAV
O Internal Clearing Account
AcctNo.

Mtonmtiun tor IfrcgMng Bank (PBl) ftfrtfcftt/;

wmm^mAwmyteza^

)fjJ&Ni9n&bQnicus&Qmit)

v

IS AND CONDITIONS

-mf

(
CUftty* 09650 £ft6)

>

WTrmm

rprxXV.SJ

%£ft

WM&&KZ&.WI

F^cBlfllTA
TOTAL P.01

Stephen H Schwartz
L Ann Simpson Schwartz

10 May 99
Brad Adair
Southern Utah Title Co.
44 N. Main
Kanab, Ut.
Re:

LOT #25, Piat B
Zion View Mtn Estate

Dear Brad;
Pursuant ro our recent telephone conversations regarding the above captioned property,
please allow this letter to serve as agreement by which your agency to act on our behalf with
regard to the purchase of the above referenced property is established. The tenns of the agency are
as follows:
Southern Utah Title Co., Brad Adair and their employees and agents are hereby retained
and employed, authorized and directed to purchase by competitive bid the property known as Lot
#25, Plat B? Zion View Mountain Estates at the tax sale scheduled for 20 May 1999. They are
autliorized to bid up to thirty five thousand dollars ($35,000.00) for the property. This agreement
shall be considered to be of a fiduciary nature
I will call you to make sure this agreement is in acceptable form. In the meantime. I am
planning on forwarding the funds to you, via wire, on 5/19/99.
Thank you for your kind cooperation in this matter.

ly Yours,

*

>

45 Cypress Drive

>>^S^Stephen H Schwartz

Sedona, Arizona 86336
Fax number:

520-204-1581

Home phone: 520-204-2657
E-Mail: steeeve@sedona.net / jellybean@sedona.net

EXHIBIT B

PILED
JUL 2 7 2004

O ^ L . can,

SIXTH DISTRICT COURT

DISTRICT COURT, KANE, UTAH
76 North Main
Kanab,Ut 84741
Telephone: 435-644-2458 Fax: 435-644-2052

STEPHEN H SCHWARTZ and ANN
SCHWARTZ,

DECISION AND ORDER ON MOTION
FOR SUMMARY JUDGMENT

Plaintiffs,
Case No. 020600042

vs.
BRAD ADAIR, SOUTHERN UTAH TITLE
COMPANY, and RAY SPENCER

Judge: David L. Mower

Defendants.

Cross-motions for summary judgment are pending. Oral argument has been held. A
transcript thereof has been prepared. I have reviewed it.
There is a factual dispute. Hence, summary judgment is not appropriate. I will explain.
This case is about a contract, whether it was breached and if there are damages.
Plaintiffs claim that they hired defendants to act as agents and to bid for them as if they had
been present at a county tax sale.
Plaintiffs were not the successful bidders for a particular piece of land. William Pringle
was. Plaintiffs' claim is that defendants did not follow instructions which allowed Mr. Pringle to
buy the property, all to their damage.
Mr. Pringle's testimony has been used in the summary judgment proceedings, once in an
affidavit and once in a transcript of a recorded telephone call. Were there to be a trial in this
case, his testimony would be important in determining the cause of the breach and the damages.

Page 2-DECISION AND ORDER ON MOTIONS FOR SUMMARY JUDGMENT
Schwarts vAdair - 020600042

In his affidavit dated May 18, 2003, he states:
"Had the bidding gone up to ...$35,000.00... I would have still bid higher...
I had

monies well in excess of... $35,000.00...."

In the telephone conversation of June 21, 1999, he states:
"....I might have said ... I was going to quit at 20. ..."(From line 28, page 13, Exhibit 3B
of Plaintiffs Reply Memorandum.)
These two statements are contradictory. Plaintiff should have the opportunity to try to
elicit them from Mr. Pringle at trial. The statements would not be hearsay because of Rule
801(d)(1)(A), Utah Rules of Evidence.
The motions for summary judgment are denied.
DATED this

^

i

Judge David L. Mower
District Court Judge

Certificate of Notification
2,7
2004, a copy of the above DECISION AND ORDER ON
On
MOTIONS FOR SUMMARY JUDGMENT was sent to:
Name

Address

Stephen H Schwartz

PO Box 446
Hatch Ut 84735

Stephen H Schwartz

45 Cypress Drive
SedonaAz 86336

Michael D Hughes

187 North 100 West
St George Ut 84770

MEMORANDUM

To:

Judge David L. Mower, Sixth District Court

From:

Charles Archer, Law Clerk, Eighth District Court

Subject: Schwartz v. Adair, Motion and Cross Motion for Summary Judgment
Date:

July 1,2004

Plaintiff filed a Motion for Summary Judgment, and in response defendant filed a
cross-motion for Summary Judgment. Plaintiff and defendant argue that there are no genuine
issues of material fact. However, in plaintiffs Reply he argues that there is a factual dispute as
to what Mr. Pringle would testify to at trial, or more specifically, if he would contradict his
previous statement made to plaintiff regarding the bidding (specifically, that he only had $30,000
in cash and would only have bid up to $20,000).
Defendant argues that plaintiffs evidence of Mr. Pringle's statements is hearsay and
would not be admissible at trial. Therefore, the only evidence regarding Mr. Pringle's intent to
bid on the property is the Affidavit of Mr. Pringle provided to the court by defendant. In that
Affidavit, Mr. Pringle states that he had money well in excess of $35,000 and felt the property
was worth at least $50,000. Implying that even if defendants had bid up to the $35,000 plaintiff
had instructed them to do, Mr. Pringle would have still out bid plaintiff and purchased the
property.
The first issue for the court to determine is whether there are any genuine issues of
material fact that would prohibit granting summary judgment. As indicated above, defendant
argues that plaintiffs evidence is hearsay and would not be admissible at trial. The only
evidence is the Pringle Affidavit, which shows there is no causal connection between the
defendants' breach / negligence and the damages sought. Defendant's argument is supported by
Rule 56(e) of the U.R.C.P., which provides in relevant part: "Supporting and opposing affidavits
shall be made on personal knowledge, shall set forth such facts as would be admissible in
evidence,..." Id. (emphasis added).
While it would appear that the statements plaintiff seeks to introduce would be
hearsay, UTAH R. EVID. Rule 801(d)(1)(A) provides prior inconsistent statements are admissible
both for impeachment and as substantive evidence. Further, "In Utah, any prior witness
statement that is inconsistent with the witness's testimony,. . ., is admissible as nonhearsay
evidence if the witness testifies at trial and the evidence is offered while the witness is still
available to explain the inconsistency." EDWARD KIMBALL AND RONALD BOYCE, UTAH
nd
EVIDENCE LAW ART.VIII, at 8-287 (2 ed. 2004). See, e.g., State v. Montes, 804 P.2d 543 (Utah
App. 1991)(no error in allowing impeachment of alibi witness with his own prior statement to his
friends at school that his brother, the defendant, committed the burglary). In the present case,
plaintiff indicated he would have to call Mr. Pringle as a hostile witness and attempt to establish
that Mr. Pringle previously stated he only had $30,000 and would have only bid up to $20,000 on
the property. If Mr. Pringle was available to testify and made a statement contrary to that made

to plaintiff, the plaintiff could attempt to impeach Mr. Pringle through the previous statement and
admit the statements as substantive evidence. Additionally, plaintiff could introduce the prior
statements on cross-examination of Mr. Pringle.
Furthermore, UTAH R. EVID. 613(b) establishes that extrinsic evidence of prior
inconsistent statements is admissible only if the opponent has an opportunity to have the witness
deny or explain the statement. See, e.g.. State v. Barken 797 P.2d 452 (Utah App. 1990)(it was
error to not allow declarant to be recalled and examined about prior inconsistent statement that
had been testified to by another witness). The extrinsic evidence in the case sub judice consists
of a transcript of a telephone conversation with Mr. Pringle recorded surreptitiously by plaintiff.
Plaintiff noted at the hearing that making the recording is not illegal in Arizona. Additionally,
UTAH CODE ANN.§ 77-23a-4(7)(b) provides that a party to conversation may record it, and
therefore plaintiffs actions are not illegal in Utah either.
Conclusively, the statements Mr. Pringle made to plaintiff could eventually be
admitted for impeachment and as substantive evidence. This creates a genuine issue of material
fact that should be given to the trier of fact to decide, either showing that Mr. Pringle would have
stopped bidding at $20,000 or would have out bid plaintiffs $35,000. This fact goes to causation
to establish that if Mr. Pringle would have stopped bidding at $20,000, plaintiff would have been
the successful bidder but for the breach/negligence of defendant. It would appear that neither
Motion nor Cross-Motion for Summary Judgment should be granted as genuine issue of material
fact exists.

Bidder # 4
Parcel # 2 8
BCD FOR TAX DEED: $ 11,250.00

DESCRIPTION OF PROPERTY:
ACCOUNT NUMBER 0031453, SERIAL NUMBER Z-2-25,
ALL OF LOT #25 ZION VIEW MOUNTAIN ESTATES SUBDIVISION
UNIT"B"
I hereby offer Kane County ELEVEN THOUSAND TWO mmraKn FTFTY
dollars
($ 11,250.00) for a tax deed for the above described real property and present herewith a
cashier's check ( ) or cash ( ) in said amount.
I understand that in return for this payment the Kane County Treasurer will issue me a
temporary receipt. Within sixty (60) days from the date hereof, and after approval of all tax sales
by the Kane County Board of Commissioners, the Kane County Auditor will mail the tax deed and
a permanent receipt to die name and address listed on die registration of bidders.
It is specifically understood and mutually agreed by and between the undersigned and Kane
County that in case of error in the description of the property for which this bid is made, or if the
bid is insufficient, or if the bid violates die provisions of section 59-2-1352, Utah Code Annotated
(1953), as amended, or if the property has been legally withdrawn from sale, or if for any reason
Kane County cannot convey tax title to said property, Kane County shall refund to the undersigned
the amount tendered and thereafter be relieved of any and all obligations hereunder.
Dated this 20th day of May, 1999.

Make deed in name of;

Mailing address:

William C. P r l n g l e and/or Betty L, Pringle

P0 Box

1213

>

Duck Creek

»
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MICHAEL D. HUGHES (Bar No. 1572)
HUGHES & BURSELL
Attorneys for Defendants
187 North 100 West
St. George, Utah 84770
Telephone: (435) 673-4892

IN THE SIXTH DISTRICT COURT OF KANE COUNTY
STATE OF UTAH
STEPHEN H. SCHWARTZ and
ANN SCHWARTZ,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
JUDGMENT

Plaintiff,
V.

BRAD ADAIR, SOUTHERN UTAH TITLE
COMPANY, and RAY SPENCER
Defendants.

Civil No. 020600042
Judge David L. Mower

The Defendants' Renewed Motion for Summary Judgment came on for hearing
telephonically on June 3,2005 with Stephen H. Schwartz, Esq., appearing on behalf of Plaintiffs and
Michael D. Hughes, Esq., appearing on behalf of Defendants. Having reviewed the Affidavits in the
case, and making due inquiry as to the availability of William Pringle as a witness for trial, and being
further apprised of that sworn testimony of Bryan Pringle taken by deposition on or about December
9,2004, in Las Vegas, Nevada, the Court hereby enters by way of summary judgment the following
findings of fact, conclusions of law, and judgment.

FINDINGS OF FACT
1.

Plaintiffs retained Defendants, Southern Utah Title Company and Brad Adair, as

Plaintiffs' agents and instructed said Defendants to attend the May 1999 tax sale in Kanab County
and to and bid up to $35,000.00 to purchase certain real property in Kane County, more particularly
described as Lot 25, Plat B, Zions View Mountain Estates (hereinafter "the real property").
2.

Plaintiffs caused to be forwarded to Defendants the sum of $35,000.00 on or about

May 14, 1999 to be used by Defendants to bid on the real property at the tax sale.
3.

Subsequent thereto, the tax sale occurred on May 20, 1999 with Ray Spencer

appearing on behalf of the Plaintiffs pursuant to the agency created by Plaintiffs' letter and those
funds earlier transferred. At the tax sale, the real property was struck off for sale for $ 11,250.00 with
Mr. William Pringle submitting the prevailing bid. Mr. Spencer failed to follow Plaintiffs' written
instructions, and ceased bidding as all of Mr. Spencer's prior bids had only resulted in a yet greater
bid by Mr. Pringle. The nature and significance of Mr. Pringle's testimony by Affidavit and that of
his son, Bryan Pringle, by deposition shall be discussed later.
4.

Plaintiffs initially filed their case in Federal Court seeking damages as against

Defendants based on theories of breach of contract, negligence, and further seeking punitive
damages. The basis for diversity jurisdiction in the Federal Court was largely bottomed on
Plaintiffs' cause of action for punitive damages.
5.

On January 31,2002 the Honorable Dale A. Kimball, the United States District Court
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Judge, entered an order dismissing the Federal case by reason of Plaintiffs' failure to come forward
with any evidence that would sustain a punitive damage award. (See Exhibit "A" attached hereto,
at Page 3).
6.

It is presently undisputed by either Plaintiffs or Defendants that Judge Kimball's

Order, in reference to Plaintiffs' claim for punitive damages is res judicata and, insofar as the same
was not appealed at the Federal Court level, this claim is now barred. See, McCarthy v. State, 265
P.2d 387 (Utah 1953); Wright, Miller and Cooper, Chapter 13 at Section 4436. See also, in light of
the Court's ultimate ruling regarding nominal damages, Utah Code Annotated 78-18-1, which, were
the punitive damage claim presently allowable, would preclude substantive compensation.
7.

Both parties initially moved for Summary Judgment. Defendants based their Motion

for Summary Judgment, in large part, on the Affidavits of William C. Pringle with Mr. Pringle's last
Affidavit filed in May of 2003.
8.

Mr. Pringle's Affidavit of May 2003 stated that he was specifically familiar with the

real property and had, at one time, served as sales manager for the developers of the larger parcel
from which the subject property was but a single lot. Indeed, Mr. Pringle, by Affidavit, indicated
that at one point in time he had acquired a minority interest as a developer in the subdivision.
9.

Mr. Pringle further verified that he subscribed to the Southern Utah News, a

newspaper generally published in Kane County and through that medium became aware of the tax
sale regarding the subject real property while Mr. Pringle was residing in Arizona.
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10.

Mr. Pringle's Affidavit further states that he was aware, by examination of his own

plats, that the subject real property in question was a rim or view lot and that these rim lots had been
made larger by the original subdividers and were one acre, approximately twice the size of the
interior lots.
11.

Mr. Pringle' s Affidavit further stated that, at the time of the tax sale on May 20,1999,

he was personally aware that lots of one-half acre in the subdivision had a then present value of
around $50,000.00 and that in his mind it was clear that the subject property was worth well more
than $50,000.00.
12.

Mr. Pringle, by Affidavit, further stated that at the time the tax sale was conducted

in Kane County, he was involved in a bidding process with other bidders and that, regardless of
whatever other bid was submitted, Mr. Pringle would jump that bid which in his terminology
indicated that he would increase it substantially and almost immediately.
13.

Mr. Pringle verified that he was bidding against the Defendant in the instant case, Ray

Spencer, who the Court has heretofore found was bidding as an agent of Plaintiffs. Mr. Pringle's
Affidavit clearly states that had the bidding gone up to $35,000.00 he had no doubt that he would
have bid higher on the property in light of his personal knowledge as to its value.
14.

Mr. Pringle further provided information, by Affidavit, that he had money well in

excess of $35,000.00 to complete the purchase of the subject property.
15.

Mr. Pringle, by Affidavit, further indicated that Plaintiff, Stephen Schwartz, contacted
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him offering approximately $30,000.00 for the property and that Plaintiff Schwartz was advised that
Mr. Pringle's son and daughter-in-law were co-investors with him which curtailed a quick response.
Subsequent to that time, in the recorded telephone conversation referenced above, Mr. Pringle
advised Mr. Schwartz that the family was not interested in selling the property to Mr. Schwartz at
that time.
16.

In opposition to Defendants' Motion for Summary Judgment, which was bottomed

on the issue of proximate cause and speculation as to damages, Plaintiffs introduced a typed
document represented as an accurate memorialization of the phone conversation taped between Mr.
William Pringle and Plaintiff, Stephen Schwartz. Significantly, the following statement was
allegedly made by Mr. William Pringle in that 1999 conversation with Mr. Schwartz:
I am trying to tell you, you know I might have said well, I was going to quit at 20.
But I don't think I would have. I had the money. And I had the credit line that I
could convert in a few hours, you know.
17.

In a deposition taken in December 2004, Bryan Pringle recognized one of the voices

in the tape recording provided by Mr. Schwartz as being that of his father, William Pringle.
18.

The Court, consequently, felt that portions of the memorialized phone call introduced

by Plaintiffs potentially contradicted the Affidavit of William Pringle, which should enable Plaintiffs
to otherwise elicit Mr. Pringle's testimony at trial to clarify the nature of Mr. Pringle's testimony.
The Court's thinking is reflected in it's Decision and Order for Motion for Summary Judgment over
the signature of the Honorable David L. Mower, executed on July 22,2004 and docketed in July 27,
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2004. ( A copy of the Court's Order is attached hereto as Exhibit "B").
19.

Once again, in the earlier Order of July 2004, this Court specifically continued the

matter so that Plaintiffs could elicit Mr. William Pringle's testimony at trial. Consequently, in July
2004, this Court denied both Motions for Summary Judgment believing that the transcript of the
recorded phone call created some confusion as to what the ultimate testimony of William Pringle
would be. Based upon the potential discrepancy only, this Court left the matter open for trial,
believing that, at that time, the Plaintiffs should be allowed to elicit Mr. Pringle's testimony at trial
and subject the veracity of his Affidavit to cross examination.
20.

Ultimately, the tape recording of Mr. Pringle and/or any transcript of that tape

recording is hearsay pursuant to the Utah Rules of Evidence and does not fall under any listed
exception pursuant to Rule 803 of the Utah Rules of Evidence. It cannot be gainsaid that Defendants
object to the admissibility of the same at trial, and, thus, ultimately these matters cannot otherwise
be judicially considered.
21.

After the July 2004 Order was entered, Defendants took the deposition of Mr. Bryan

Pringle in December of 2004. Mr. Bryan Pringle testified in his deposition that after Mr. William
Pringle filed his last Affidavit in the Spring of 2003, Mr. William Pringle suffered a cortical stroke
on July 10,2003, which stroke was unknown to the parties and this Court in July of 2004. There is
no verified testimony, whatsoever, in opposition to this statement.
22.

Mr. Bryan Pringle further testified that his father presently has no recollection,
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whatsoever, of 1999, and cannot remember within one hour of eating lunch whether he has in fact
eaten lunch or what he ate.
23.

Mr. Bryan Pringle further stated that his father's mental and physical health is so

compromised by his cortical stroke in July 2003, that Mr. William Pringle now remains primarily
confined to his home in Sim City, Arizona.
24.

At the telephonic hearing on June 3, 2005, three days before the scheduled trial, the

Court further confirmed that the Plaintiffs did not have Mr. William Pringle available for trial nor
did they intend to call him for trial. No deposition of William Pringle was ever taken or
memorialized since 1999 in reference to this case.
25.

Mr. Bryan Pringle further testified that he also was familiar with the property in

question and that two to three weeks prior to the tax sale in 1999, Mr. Bryan Pringle and his father,
Mr. William Pringle, agreed to joint venture the purchase of the real property, believing they could
obtain $50,000.00 or more upon resale of the lot.
26.

Mr. Bryan Pringle further testified that, even had Defendants bid up to Plaintiffs'

$35,000.00 bid limit, as authorized by Plaintiffs, that William Pringle, as agent for the joint venture,
would have bid a higher amount for the property.
27.

Mr. Bryan Pringle further testified that he and his father had received an offer to sell

the property for what he recalled was $32,000.00 shortly after the tax purchase and that they were
not interested in selling the property even for the sum of $40,000.00 immediately after the sale.
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28.

Mr. Bryan Pringle further testified that his father had approximately $100,000.00

available on the date of the tax sale to use toward the purchase of the property, if necessary, and that
in no event would a bid $35,000.00 on behalf of Plaintiffs prevailed at the tax sale in reference to
the particular real property in question.
29.

In opposition to Defendants' Renewed Motion for Summary Judgment, Plaintiffs

offered no affidavit pursuant to Rule 56 Utah Rules of Civil Procedure contrary to the sworn
testimony of Bryan Pringle and, rather, chose to simply contest the weight to be accorded Mr. Bryan
Pringle's deposition.
CONCLUSIONS OF LAW
1.

Whether Plaintiffs frame their cause of action in contract or in tort, Utah law requires

that Plaintiffs must establish a significant causal nexus between the legal wrong suffered and the
damages claimed, and, furthermore, establish a sufficient basis to determine damages with some
decree of certainty. See, Hunsaker v. State, 870 P.2d 893, at 897 (Utah 1993); See also. Mahmood
v. Ross, 990 P.2d 933 (Utah 1999).
2.

In this case, it cannot be gainsaid that any proposed introduction of recorded

telephonic statements of Mr. William Pringle, an Arizona resident and not a party to this action, does
not fall under any hearsay exception pursuant to Rule 803 of the Utah Rules of Evidence.
3*

The Court's earlier Order denying Defendants' Motion for Summary Judgment

invited Plaintiffs to pursue and perfect the testimony of Mr. William Pringle through deposition or
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through Mr. William Pringle's appearance at trial. Neither avenue was pursued since 1999.
4.

In the instant case, the earlier recording of the conversation between William Pringle

and Plaintiff, Stephen Schwartz, is, under present circumstances, hearsay under Rule 801 of the Utah
Rules of Evidence and, insofar as William Pringle is not an adverse party, was not then making a
dying declaration and would have been subject to otherwise having his deposition taken or being
subpoenaed appropriately for trial, there is no available exception to the phone transcripts or the
recording's admissibility, even assuming proper authentication, pursuant to Utah Rules of Evidence.
5.

In light of the sworn testimony of Mr. Bryan Pringle and the prior Affidavits of Mr.

William Pringle, the Plaintiffs have left the issue of proximate cause of any injury claimed to be
suffered by Plaintiffs, rather in tort or in contract, to conjecture. In light of the same, the Plaintiffs'
case fails on the issue of proximate cause. See, Sumisonv. Streeter-Smithlnc, 133 P.2d 680 (Utah
1943), cited in Thurston v. Worker's Compensation Fund, 83 P.3d 391 (Utah Ct. App. 2003).
6.

The Court also finds that the Plaintiffs' claim would fail based upon the uncertainty

of any damage calculation which the Court might otherwise seek to undertake. See, Mahmood v.
Ross, 990 P.2d 933 (Utah 1999). Simply stated, the price at which the Plaintiffs might otherwise
have prevailed in purchasing the property cannot be established by the verified evidence that is
before the Court or that could legitimately be presented at trial. While the Plaintiffs have put forth
that the sale was completed at the sum of $11,250.00, Mr. William Pringle, by Affidaivt, and Mr.
Bryan Pringle, by deposition, have both stated that the property would have continued to be bid up
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by the Pringle family to a sum in excess of $35,000.00, far beyond the Defendants' authority to bid
and, thus, in any event, the Plaintiffs would not have been the prevailing bidder.
7.

Pursuant to Rule 56(e) of the Utah Rules of Civil Procedure, when a Motion for

Summary Judgment is made and supported as provided in the rule, adverse parties may not rest upon
mere allegations or denials and pleadings, but responses must set forth specific verified facts
showing that there is a genuine issue for trial. There is no non-hearsay evidence before the Court
to overcome William Pringle's Affidavits or the deposition of Bryan Pringle.
8.

Plaintiffs in the instant case have presented no evidence that establishes a direct

causal connection between the alleged negligence and/or breach of contract by Defendants and those
damages claimed by Plaintiffs. Simply stated, Plaintiffs have not offered evidence sufficiently
probative which tends to prove the proposition that for some sum of money up to and including the
sum of $35,000.00, Plaintiffs would have been the prevailing bidders at the tax sale regarding the
lot in question in May of 1999. Similarly, the damages, were they to be calculated, would further
be subject to the Court's conjecture with the Court attempting to establish a price at which the
Plaintiffs might have otherwise prevailed in their quest to purchase the subject real property to
establish a theoretical base from which ultimate damages would otherwise be calculated based on
present value.
9.

It cannot be gainsaid that the Court is left to sheer conj ecture to determine what price,

if any, the Plaintiffs might have prevailed at the time of sale had the Defendants bid the property up
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to the authorized sum of $35,000.00, which sum, once again, as the Affidavit of William Pringle and
the deposition of Bryan Pringle affirm, would have been insufficient to prevail at the tax sale and
constitute a winning bid.
10.

Utah law mandates that the amount of consequential damages to be established by

the Court should be calculable "within a reasonable certainty". See, Mahmood v. Ross. 990 P.2d
933 (Utah 1999).
11.

In light of the foregoing Findings and Conclusions, the Court hereby ultimately rules

that Plaintiffs have demonstrated a legal wrong, but have otherwise failed to establish a causal
connection between the wrong and the alleged damages or enabled the Court in any way to
accurately determine such damages were causation otherwise established. In light of the same, the
Court finds that the Plaintiffs are entitled to nominal damages in the sum of One Dollar ($ 1.00). See,
Turtle Management Inc. v. Hagaas Management, 645 P.2d 667 (Utah 1982). Judgment should be
entered accordingly with the Plaintiffs and Defendants thereafter bearing their own costs.
JUDGMENT
The Court having reviewed the Affidavits of William Pringle, the sworn testimony of Bryan
Pringle, and having entertained Defendants' Renewed Motion for Summary Judgment, and in light
of the Findings of Fact and Conclusions of Law stated therein, hereby enters judgment for the
Plaintiffs as against the Defendants on both contract and tort claims as against Defendants for
nominal damages in the sum of One Dollar ($1.00). Each party to bear their own costs.
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Plaintiffs' Complaint for punitive damages on the basis of analysis set forth in the Court's
fifth and sixth findings, supra, is hereby dismissed as a matter oi res judicata.

DATED this ( 0

day of A W K ,

20O£

BY THE COURT

ft I
VTD L. MOWER
trict Court Judge

ff
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CERTIFICATE OF MAILING
I hereby certify that a full, true, and correct copy of the above and foregoing FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND JUDGMENT was placed in the United States mail, at
St. George, Utah, with first-class postage thereon fully prepaid, on the \7— day of August, 2005,
addressed as follows:
Stephen H. Schwartz
Ann Schwartz
PO Box 446
Hatch, UT 84735
Email: StephenSchwartz@,earthlink.net
Stephen H. Schwartz
Ann Schwartz
45 Cypress Drive
Sedona, AZ 86336-6633
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IN THE UNITED STATES DISTRICT COURT FOR THE D I S T m C ^ l S x T l M i ^ H
e Y :
— — — _
CENTRAL DIVISION
DEPUTY CLERK

STEPHEN EL and ANN SCHWARTZ,
individuals,
ORDER

Plaintiffs,
vs.
BRAID ADAIR, an individual, RAY
SPENCER, an individual, and
SOUTHERN UTAH TITLE COMPANY,
a Utah corporation,

Case No. 2:01 CV6K

Defendants.

This matter is before the court on an Objection to Magistrate's Report and

Recommendation, which was filed by Defendants Brad Adair, Ray Spencer, and Southern Utah
Title Company ("Defendants'*)

A hearing on the Objection was held on January 15, 2002. At

the hearing, Defendants were represented by Michael R. Johnson, and Plaintiffs Stephen and Ann
Schwartz were represented by Mr. Schwartz, pro se.] Before the hearing, the court considered
carefully the memoranda and other materials submitted by the parties, along with the Magistrate
Judge's Report and Recommendation (the '"R&R") and Defendants5 Objections thereto. Since
taking the matter under advisement, the court has further considered the law and facts relating to
the motion Now being fully advised, the court renders the following Order.

1

Mr. Schwartz is an attorney, but he is not licensed 10 practice in Utah.

On December 10, 2001, the Magistrate Judge issued an R&R in this case, recommending
that Defendants' Motion to Dismiss, or in the Alternative, for Summary Judgment be denied.2
Pursuant to Rule 72(b), this court must "make a de novo determination upon the record, or after
additional evidence, of any portion of the magistrate judge's disposition to which specific written
objection has been made." Fed. R. Civ. P. 72(b). Among other things, Defendants have objected
to the Magistrate Judge's determination that this court has subject matter jurisdiction.
This case is before the court based on diversity jurisdiction. Defendants contend,

however, that the amount in controversy does not meet the jurisdictional minimum of $75,000.
They claim that Plaintiffs have failed to meet their burden of demonstrating that "it is not a legal
certainty that his claim is less than the jurisdictional amount." Adams v. Reliance Standard Life
Ins, Co.. 225 F.3d 1179, 1183 (10th Cir. 2000).
This court agrees with Defendants that Plaintiffs have not satisfied their burden . There is
no evidence that the Real Property at issue was worth more than $75,000 at the time of the sale.3
Because it is undisputed that Plaintiffs would have had to pay at least $11,250 to obtain the Real

2

The relevant facts and issues are thoroughly set forth in the R&R and will not be
repeated here.
3

The only e\idence brought forward was an affidavit of Mr Schwartz, expressing his
opinion about the value of the property. The Magistrate Judge, however, ruled that this
testimony is inadmissible. Further, Plaintiffs have failed to designate an expert witness to testify
about the value, and the deadline for expert designations expired on July 2, 2001. Thus, the only
evidence that could be introduced at trial is that the property recently sold for $75,000 and Mr.
Pringle^ testimony thai he beiieveb thai al ihe Lime of die Lax sale the properLy was worth
between $50,000 and $60,000.
?

Property, their actual damages would be $63,750. Thus, Plaintiffs cannot satisfy the amount-incontroversy requirement, unless they are entitled to punitive damages.
While it is true that actual and punitive damages may be aggregated to satisfy the amountin-controversy requirement Plaintiffs cannot recover punitive damages in this case. Plaintiffs
and Defendants have argued extensively about whether punitive damages are available in the
instant case. Defendants contend that Plaintiffs' negligence claims are actually contract claims
because the wiongful conduct at is^ue was the bicauh uf an exptebb tcnii of the contract between
the parties, and that punitive damages are not recoverable for breach of contract claims, in
contrast, Plaintiffs argue that punitive damages are available when one breaches a duty of care
toward another, even where the relationship between the parties originates in contract. See DCR,
Inc. v. Peak Alarm Co , 663 P.2d 433, 435 (Utah 1983). Plaintiffs argue that, in this case, an
independent duty arose from the contract—i.e., a fiduciary duty, the breach of which could entitle
Plaintiffs to punitive damages.
This court need not decide whether Defendants had a fiduciary duty to Plaintiffs. Even if
a fiduciary duty existed, Plaintiffs have failed to come forward with any evidence that would
sustain a punitive damages award. The discovery deadline in this case was on September 17,
2001. In response to Defendants' argument in their summary judgment motion that Plaintiffs
have offered no evidence of conduct that would support an award of punitive damages, Plaintiffs
have come forward with no evidence to the contrary. Although discovery was not over at the
time Plaintiffs filed their opposition memorandum, they have had several months since that time
to come forward with evidence supporting their claim that Defendants demonstrated a knowing

and reckless indifference toward, and disregard of Plaintiffs7 rights. Plaintiffs e\en had an
express invitation to respond to Defendants' objections to the R&R, but they ha\e failed to offer
any such evidence. Plaintiffs merely argue that the failure to bid on the Real Property is
sufficiently egregious to allow the trier of fact to consider awarding punitive damages. Given
that discovery is over in this case, Plaintiffs cannot rest on mere allegations in their Amended
Complaint to demonstrate entitlement to punitive damages.
Thus, because Plaintiffs cannot recover punitive damages in this case, it is a legal
certainty that they cannot satisfy the amount-in-controversy requirement. Consequently, this
court lacks subject matter jurisdiction and must dismiss this case.
CONCLUSION
Accordingly, IT IS HEREBY ORDERED that Defendants* Motion to Dismiss for Lack of
Subject Matter Jurisdiction is GRANTED, and this action is dismissed without prejudice. The
final pretrial conference, scheduled for March 13, 2002, and the trial, scheduled for April 3,
2002, are hereby VACATED.
DATED this 31st day of January, 2002.
BY THE COURT:

DALE A. KIMBALL
'
United States District Judge
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United States District Court
for the
District of Utah
February 1, 2 0 02
* * CERTIFICATE OF SERVICE OF CLERK * *
Re:

2:01-cv-00006

True and correct copies of the attached were either mailed or faxed by the
clerk to the following:
Stephen H. Schwartz
45 CYPRESS DR
SEDONA, AZ 8633 6-6633
Ann Schwartz
45 CYPRESS DR
SEDONA, AZ 8633 6-6633
Mr, Michael D. Hughes, Esq.
HUGHES & ASSOCIATES
187 N 100 W
ST GEORGE, UT 8477 0
Mr. Alan L Sullivan r Esq.
SNELL & WILMER LLP
15 W SOUTH TEMPLE STE 1200
GATEWAY TOWER W
SALT LAKE CITY, UT 84101
UFAX 9,2571800
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DISTRICT COURT, KANE, UTAH
76 North Main
Kanab, Ut 84741
Telephone: 435-644-2458 Fax: 435-644-2052

STEPHEN H SCHWARTZ and ANN
SCHWARTZ,

'
DECISION AND ORDER ON MOTION
FOR SUMMARY JUDGMENT

Plaintiffs,
Case No. 020600042

vs.
BRAD ADAIR, SOUTHERN UTAH TITLE
COMPANY, and RAY SPENCER

Judge: David L. Mower

Defendants.

Cross-motions for summary judgment are pending. Oral argument has been held. A
transcript thereof has been prepared. I have reviewed it.
There is a factual dispute. Hence, summary judgment is not appropriate. I will explain.
This case is about a contract, whether it was breached and if there are damages.
Plaintiffs claim that they hired defendants to act as agents and to bid for them as if they had
been present at a county tax sale.
Plaintiffs were not the successful bidders for a particular piece of land. William Pringle
was. Plaintiffs' claim is that defendants did not follow instructions which allowed Mr. Pringle to
buy the property, all to their damage.
Mr. Pringle's testimony has been used in the summary judgment proceedings, once in an
affidavit and once in a transcript of a recorded telephone call. Were there to be a trial in this
case, his testimony would be important in detennining the cause of the breach and the damages.
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In his affidavit dated May 18, 2003, he states:
"Had the bidding gone up to ...$35,000.00... I would have still bid higher...
1 had

monies well in excess of... $35,000.00...."

In the telephone conversation of June 21, 1999, he states:
"...J might have said ... I was going to quit at 20. ..."(From line 28, page 13, Exhibit 3B
of Plaintiffs Reply Memorandum.)
These two statements are contradictory. Plaintiff should have the opportunity to try to
elicit them from Mr. Pringle at trial. The statements would not be hearsay because of Rule
801(d)(1)(A), Utah Rules of Evidence.
The motions for summary judgment are denied.
DATED this

^

Judge David L. Mower
District Court Judge

